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STATEMENT OF THE CASE. 

The statement of the case made by appellant is in 
the main correct. We therefore adopt the same, ex- 
cept those portions which are argumentative and 
those portions which are mere conclusions of the ap- 
pellant as to certain parts of the pleadings and orders 
of the lower court. 
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We, however, wish to add thereto a further state- 
ment of matters which are not set forth in the ap- 
pellant’s statement. 

The appellees, appearing upon this appeal, filed 
two motions to dismiss the Bill of Complaint herein 
upon several grounds, both motions being upon the 
same grounds. (Rec. pp. 56-60.) These motions 
were both denied. The decision of the court on the 
motion to dismiss treats of two matters: 

i aemiscdietion, 

2. Injunctive relief. 

On the question of jurisdiction the court held that 
it had a right to proceed as to certain relief prayed 
for in the complaint. In other words, that there was 
such a community of interest between all defendants 
that the penal sum of the bond might properly be con- 
sidered as the matter in dispute or that the claims 
could be divided into three groups and aggregated in 
determining the question of jurisdictional amount, 
and that the court would therefore proceed on the 
theory that it could compel the defendants to pro- 
rate, provided the total number of valid claims or 
judgments exceeded the penalty of the bond. (Ree. 
pp. 64-69. ) 

On the question of injunctive relief the court held 
that it should go no further than to afford protection 
to the plaintiff against the necessity of paying in 
excess of the penalty of the bond, and therefore 
ordered that an injunctive order issue against the 
plaintiffs in the Mills suit, appellees herein, restrain- 
ing them from collecting more of the penalty of the 
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bond than would be their proportionate share thereof, 
assuming that all claims were correctly scheduled in 
the Bill of Complaint and were valid. (Rec. pp. 69- 
71.) The court then further ordered: 
“Counsel for the plaintiff may make the neces- 
sary computations, and submit the form of the 
order to opposing counsel.” (Rec., 71.) 


Counsel for the Surety Company, plaintiff below, 
thereupon computed what the proportionate share of 
Mills et al. would be and submitted the figures to 
their counsel who approved the same, and the propor- 
tionate share was thus agreed upon as $13,614.00. 
The court thereupon accepted said amount as the 
proper proportionate share of Mills et al. and entered 
the orders appealed from herein, restraining Mills 
et al. from collecting that portion of their judgment 
which would be in excess of their said proportionate 
share. (Rec., 72-75.) These orders were entered 
on October 9th, and October 15th, 1915. Thereupon, 
on October 14th, 1915, Mills et al. caused execution to 
be issued from the state court, wherein their judg- 
ment had been obtained, for their said proportionate 
share. On or about October 380th, 1915, and prior to 
a sale under said execution, said Surety Company, 
plaintiff below, filed its petition for appeal herein 
and therein requested the court to stay the enforce- 
ment of the Mills et al. judgment for the collection 
of the said proportionate share pending this appeal 
and to restrain Mills et al. from proceeding further 
with their sale on said execution. (Rec., 84-85.) 

Said request to stay and enjoin, as aforesaid, was 
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supported by an affidavit of one of the counsel for 
appellant, which recites in full the facts as to the 
issue of said execution and the proceedings for a 
sale thereon and also recites that Mills et al. were 
proceeding to enforce their said proportionate share 
of said judgment, 

«ees S * without accounting for theca. 
dends to the amount of several thousand dollars 
received by them since the entry of said judgment 
from the receiver of the Idaho State Bank at 
Hailey, Idaho, on the identical claims on which 
said judgment was recovered against the said 


American Surety Company of New York, plain- 
tiff herein.” (Rec., 90.) 


The question of dividends thus raised was met by 
an affidavit of one of counsel for Mills et al. showing 
the dates and amounts of the dividends received and 
that said judgment of Mills et al. had been satisfied 
of record to an amount of said dividends. Said affi- 
davit recites as follows: 

“That the Receiver of the Idaho State Bank 
paid the following dividends to all of the deposi- 
tors of said bank, including Mills et al., Dithmer 
et al., and William Leonard, to-wit: 


Oia Wileni UO ee 10% 
On December 19, 1913...... 5 
On September 24, 1914..... 3% 

Ota Seat ee eee es, 


“That on the 14th day of October, 1915, a par- 
tial satisfaction of said judgment was duly made 
and endorsed on the margin of the Judgment 
Docket for said District Court of Blaine County 
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for the above dividends of 18%, amounting to 
$3,420.75; that said dividends are the only pay- 
ments that have been made upon said judgment, 
and the only dividends that have been paid up to 
the date hereof by said Receiver.” (Rec., 94.) 


Thereupon a hearing was had by the court on said 
petition for appeal and requests for said stay and 
restraining order pending appeal, supported by said 
affidavits, and an order was then entered by said - 
court allowing the appeal and restraining Mills et al. 
from proceeding further to collect said proportionate 
share pending the appeal herein, but said stay and 
restraining order pending the appeal being discre- 
tionary with said lower court, it further provided 
that it would only enter an order staying said exe- 
cution pending the appeal, upon certain conditions, 
such as a larger rate of interest and a small attorney’s 
fee for the hearings before it on the stay matter and 
not as attorneys’ fee on appeal, to be paid in case the 
appellant was not successful on its appeal. (Rec. 
87-89.) 

It will be noted that in the order allowing the ap- 
peal and setting forth the conditions upon which a 
stay would be granted pending an appeal, that the 
lower court accepted as a fact that the amount of the 
dividends which had been received and credited on 
the judgment was $3,420.75. (Rec., 88.) So this 
practically disposes of the false alarm which appel- 
lant seems to be laboring under that Mills et al. are 
going to endeavor to collect the full amount of their 
judgement without giving credit for the dividends. 
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Said conditions were met by appellant and a 
bond given conditioned as provided by the order of 
the lower court, and thereupon the appeal herein per- 
fected from the two interlocutory orders and the de- 
cision of September 2nd, 1915, wherein the full in- 
junctive relief prayed for was denied. 

The appellant in its statement of the case does not 
clearly show what was alleged in the Bill of Com- 
plaint as to the Surety Company moving to set aside 
the default and the default judgment entered in the 
Mills case in the state court. The complaint clearly 
alleges that a default and default judgment were en- 
tered in the state court in the Mills action and seeks 
to explain wherein the default was wrongfully enter- 
ed while the defendant was attempting to remove the 
action to the federal court, and then shows that an 
application was made to the state court to set aside 
the default which was contested by counsel for the 
plaintiff and that the court refused to set aside the 
default. (Rec., 23-24.) An appeal was thereupon 
taken by the Surety Company to the Supreme Court 
of the State in the Mills et al. action wherein one of 
the errors assigned was that the lower court had 
erred in refusing to set aside said default. The Su- 
preme Court in its decision sustained the lower court 
and held that the lower court had properly refused 
to set aside the default and default judgment. While 
the appeal to the Supreme Court and its decision is 
not mentioned in the Complaint, it is referred to in 
appellant’s brief herein and the decision cited, State 
ex rel. Mills et al. v. American Surety Company, 26 
Idaho 652. 
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The appeal herein purports to be from the decision 
of September 2nd, 1915, and the orders of Oct. 9th 
and Oct. 14th, 1915. Said decision was the Court’s 
decision on appellees’ motion to dismiss, and of course 
is not an appealable decision, but can only be review- 
ed by an appeal from the final judgment. But we 
presume the appeal was made to include this decision 
as it held that plaintiff below was not entitled to the 
full injunctive relief asked, and thereupon directed 
counsel for plaintiff to prepare the proper order, 
which is the order of October 9th. As we view it, the 
only proper appeal, and the only one this Court will 
consider, 1s from the orders of Oct. 9th and 14th. 


AS TO ASSIGNMENT OF ERRORS. 


Upon an examination of the assignment of errors 
as set forth in the brief of appellant, we find that 
they are not the same as the assignment of errors filed 
with the petition for appeal. (Rec., 78-82.) The as- 
signment of errors in the brief has been enlarged 
upon and covers matters not set forth in the errors 
originally assigned. In this respect we call the Court’s 
attention to errors 2, 3, 6 and 7 as set forth in the 
brief. 

We call the Court’s particular attention to error 7 
as to the lower court Imposing unreasonable burdens 
upon the appellant as a condition for supersedeas 
pending the appeal. This is an entirely new error. 
The appellant herein is appealing from the decision 
of September 2, 1915, and the orders of October 9 
and 14, 1915. Said decision, or the orders appealed 
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from, do not treat of this matter in any way. The 
order which provides the conditions for the allowance 
of a supersedeas is an entirely separate order, entered 
at a later date, on October 30, 1915. There was no 
appeal taken from this order. So we hardly believe 
that this Court will permit appellant to assign a new 
error, for the first time in its brief on this appeal, 
which could be only reviewed by an appeal from an- 
other order. 


POINTS AND AUTHORITIES. 
IL. 


“HKquity will refuse to act by injunction when 
the grounds alleged have already been consideree 
and held insufficient on a motion at law; in such 
case the whole matter is res judicata and equity 
will not re-open it.”’ 


I Black on Judgments, Sec. 362. 

Bs (nen ILI 

I Whitehouse Eq. Prac., § 152, Note 59c. 
I Hien on lrris. 226 

U.S. v. Anderson, 169 Fed. 205. 
Wilson v. Buchanan, 170 Pa. 14. 
Matson v. Field, 10 Mo. 100. 

Davis v. Bass, 4 Ind. 318. 

Colling v- Butters 1494222. 
Critchfield v. Porter, 3 Ohio 518. 
Gray v. Barton, 28 N. W. 818. 
Dalhoff v. Keenan, 24 N. W. 278. 
Fulliam v. Drake, 75 N. W. 479. 
Telford v. Brinkerhoff, 168 III. 439. 
Hoitman vy. Burris, 7) NE. 554. 
Hartness v. Brown, 59 Pac. 490. 
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II. 

The federal decisions, since the adoption of the Ju- 
dicial Code, in construing that part of Sec. 29 requir- 
ing the giving of written notice to the adverse party 
of the filing of the petition on removal, hold that such 
amendment has created no radical change and was 
merely intended to give prompt notice to the adverse 
party that a transfer was being taken; some of the 
authorities even holding that the purpose is to give 
the adverse party an opportunity to appear in the 
state court and contest the removal. 


Goins v. So. Pac. Co., 198 Fed. 432. 
Hansford v. 8.-O.-W. Co., 201 Fed. 187. 
In re Kramer, 209 Fed. 627. 

Potter v. G. B. Co., 218 Fed. 698. 
Cropsey v. 5. P. & P. A., 215 Fed. 182. 
2 Foster’s Fed. Practice, p. 1829, note. 


III. 

The State Court is not bound to surrender its juris- 
diction on the filing of a petition and bond for re- 
moval unless the petition in connection with the 
pleadings shows that the petitioner has a right to the 
transfer, and until such showing is made, the State 
Court is not prohibited from proceeding further in 
the suit. 

P. Ins. Co. v. Pechner, 95 U. S. 188. 
Armory v. Armory, 95 U.S. 227. 

N, Op Ry. Co. v. Missy 102 U.S) B35. 
Nat. S. Co. v. Tugman, 106 U.S. 118. 
Gregory v. Hartley, 113 U. S. 742. 
Suone vyState of S. C., 117 U.S, 404% 
B. hy. Comv. Dinn, 122.0. 3. Ba. 
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Crehore v. O. M. R. Co., 181 U.S. 240. 
Penn. Co. v. Bender, 148 U. 8. 255. 

C. & O. R. Co. v. McCabe, 213 U. S. 207. 
Brown v. Nelsin & Co., 48 Fed. 616. 
Springer v. Howes, 69 Fed. 850. 

Monroe v. Williamson, 81 Fed. 984. 
Dalton v. M. M. I. Co., 118 Fed. 881. 
Donovan v. W. F. & Co., 169 Fed. 368. 
Phillips v. W. T. C. Co., 174 Fed. 878. 
Mannington v. H. V. Ry. Co., 183 Fed. 138. 
Stevenson v. I. C. R. Co., 192 Fed. 956. 


ENCYCLOPEDIAS AND TEXT BOOKS. 


Dillon’s Removal of Causes, Sec. 189. 
Faust on Federal Procedure, 579. 
Moon’s Removal on Causes, Sec. 177. 

2 Foster’s Fed. Prac., Sec. 391. 

10 Ency. of U.S. Sup. Ct. Reps., 704-5. 
13 Ency, BOG Pj e33eco: 

34 Cyc., 1305, 1808. 

A Federal Equity Suit (Simpkins), 806. 


IDAHO CASES. 


Finney v. Am. Bonding Co., 13 Ida. 584. 
Mills v. Am. Bonding Co., 13 Ida. 556. 


Morbeck v. Bradford-Kennedy Co., 19 Ida. 88. 
State ex rel. Mills v. Am. Sur. Co., 26 Ida. 652. 


State. bP Grw S70, 20 dan (52 


IDNs 


Since the adoption of the Judicial Code, the courts 


have held as before, to-wit: 


“Tf, on the face of the record, including the peti- 
tion for removal of a cause, the suit does not ap- 
pear to be a removable one, the state court is not 
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bound to surrender jurisdiction, but may proceed 
as if no application for removal had been made.” 
M., K. & T. Ry. Co. v. Chappell, 206 Fed. 688. 
C. of M. v. Postal fT. ©.-Co:, 218 Fed) 471. 
Miller v. Soule, 221 Fed. 493. 
State I. D. Co. v. Leininger, 226 Fed. 884. 
Cropsey v. S. P. & P. Ay, Ziam@Ped1s2. 
HMansiord v. S. ete Co., S01 Fed, Ws, 
iLoland v. N. W.s. Co 209 Med. G26. 
St. John v. U. S. ete. Co., 213 Fed. 685. 
Johnson v. Butte ete. Co., 213 Fed. 910. 
iC) kk. Co. v. Bacon: 236 U.S. 308 
Goins v. So. P., 198 Fed. 434. 


Ne 
Law courts have jurisdiction over suits brought 
under Secs. 295, 296, Idaho Revised Codes, and judg- 
ments at law are valid. 


State v. ©. G. @S. Co., 152 Pac, 189 (1da_) 

State ex#el. Wills vy. Am. Stim Co., 145 Pac 
1097 (Ida.) 

Carozza v. Peo. Sur. Co., 181 N. Y. Supp. 448. 

Alessandro v. Peo. Sur. Co., 127 N. Y. Supp. 
ae 

Museo v. United Sua Co., 117 N. Y. Siipp. 21. 

U.S. v. Wells, 208 Fed. 146. 

U.S. v. Am. Sur. Gor, 110 Feck 912: 


VE 
A judgment obtained in the State Court before an 
equitable action is started in the Federal Court for a 
pro rating will not be considered invalid in the equity 
court and the claim, which has been merged in the 
judgment, will not have to be proved again. Pay- 
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ment on such judgment will be made to the extent of 
pro-rate amount. 
U.S. v. Am. Sur. Co., 126 Fed. 811. 
U.S. v. Am. Sur, Conta cde ors, 
Am. Sur. Co. v. Lawrenceville Cement Co., 
110 Fed. 717. 
Ill. Sur. Co. v. Mattone, 122 N. Y. Supp. 928. 
Cappadonna v. Ill. Sur. Co., 125 N. Y. Supp. 
162. 
Carson v. City ete. Sur. Co., 73 Atl. 425 (Pa.) 


VII. 
A judgment establishing the relation of creditor 

and debtor is conclusive against all parties. 
Black on Judgments, § 605. 
Freeman on Judgments, §§ 334-7. 
Bigelow on Estoppel, 167-8. 
Freeman on Executions, § 136. 
Bump on Fraudulent Conveyances, 576-7. 
Wait on Fraudulent Conveyances, § 270. 
Bensimer v. Fell, 29 A. S. R. 774. 
Weaver v. Haviland, 40 A. S. R. 631. 
Alkire v. Richesin, 91 Fed. 76. 
Ledoux v. Bank of Am., 48 N. Y. Supp. 771. 
Moore v. Curry, 106 Ala. 284. 
Hersey v. Benedict, 15 Hun. 282. 
Sidensparker v. Sidensparker, 52 Me. 481. 
Candee v. Lord, 2 N. Y. 269. 


VIE 
Judgments which have been secured before pro- 
ceedings in bankruptcy, receiverships, creditors’ 
suits, and administration of estates, are conclusive 
in such proceedings. 
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Central T. Co. v. Charlotte ete. Co., 65 Fed. 
262. 

Collier on Bankruptcy, 861 (10th ed.). 

Remington on Bankruptcy, $682. 

In re Engle, 5 A. B. R. 373. 

In re Pease, 4 A. B. R. 547. 


ARGUMENT. 

The Bill of Complaint herein is purely an original 
bill in equity. It brings into the Federal Court three 
groups of parties as defendants, which are plaintiffs 
in three separate actions at law, as follows: 

1. The action of Mills et al. (about 54 others) vs. 
American Surety Company, brought in the State 
Court in Blaine County, Idaho, wherein judgment 
has been recovered. 

2. The action of Dithmer et al. (about 14 others) 
vs. American Surety Company, now pending in the 
State Court in said Blaine County. 

3. The action of Leonard vs. American Surety 
Company, now pending in the Federal Court in 
Idaho. 

All of the above actions were brought against said 
Surety Company as surety on the official bond of a 
former Bank Commissioner of the State of Idaho, for 
his failure to faithfully discharge the duties of his 
said office. 

The hability arose on August 31st, 1910. The 
actions were commenced as follows: 

1. The Mills action on August 31st, 1912. 

2. The Dithmer action on August 30th, 1913. 

8. The Leonard action on August 30th, 1913. 
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In the Mills et al. action the said Surety Company, 
in due time, filed its petition and bond for removal 
to the Federal Court and gave written notice thereof. 
But it failed and refused to appear in said action by 
demurrer or otherwise within the time allowed by 
the statutes of Idaho. Default of said Surety Com- 
pany for failure to appear was duly entered. The 
Federal Court, upon motion of plaintiffs, remanded 
said action to the State Court. Said Surety Company 
then made its application to set aside said default 
on the ground of accident and mistake; counsel claim- 
ing that under § 29 of the Judicial Code the defend- 
ant was not required to appear in the State Court 
until after the action was remanded. 

The said application was opposed by said Mills et 
al. and after a hearing thereof denied by said State 
Court. Said Mills et al. offered their proof and judg- 
ment was duly entered in their favor on May 20th, 
19138, which was several months prior to the com- 
mencement of the Leonard and Dithmer et al. actions. 

The complaint herein, filed on May 6, 1915, 1s for 
the purpose of restraining the enforcement of the said 
judgment of Mills et al., until the other two actions 
have gone to judgment, and then have an accounting 
between all parties, provided the judgments exceed 
the sum of $50,000, the penal sum of the bond, and 
determine the pro rata share of each. 

The Bill of Complaint attempts to give the Federal 
Court jurisdiction, upon two grounds, as follows: 

1. Accident and mistake in the entry of said 
default in the Mills et al. action; counsel here 
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claiming the same as they claimed in the State 
Court that under § 29 of the Judicial Code the 
defendant was not required to appear in the State 
Court until after the action was remanded. 

2. Equitable pro-rating, provided judgments, 
after a final determination thereof in the pending 
actions, exceed penal sum of bond. 


POINTS RAISED IN APPELLANT'S BRIEF. 
The argument of appellant is set forth under three 
headings which may be briefly stated as follows: 

1. That courts of equity will enjoin the en- 
forcement of unconscionable judgments. 

2. That compliance with § 29 Jud. Code ter- 
minates the jurisdiction of the State Court until 
case is remanded. 

3. That the Federal Court has jurisdiction to 
require a pro-rating. 

a. That asurety who then pays any claim- 
ant more than his pro-rate share does so at its 
peril. 

b. That then each claimant is entitled to 
be heard on the amount and validity of other 
claims. 


We will discuss the above in their order. 


AS TO COURTS OF EQUITY ENJOINING THE ENFORCEMENT 
OF UNCONSCIONABLE JUDGMENTS. 

We conclude from the short paragraph only in ap- 
pellant’s brief on this point, without the citation of 
any authorities whatever, that it does not believe that 
there is any merit whatever in its contention. 

We desire to have it understood that we accept the 
well established law that a Federal Court has juris- 
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diction over an independent equitable action to afford 
relief against a judgment at law of a State Court 
obtained by fraud, accident or mistake, where ex- 
trinsic evidence 1s required to show such fraud, acci- 
dent or mistake. There are many federal cases 
recognizing such jurisdiction of a Federal Court, and 
in fact, such actions have been so litigated that the 
essential elements necessary to sustain such jurisdic- 
tion have become settled and universally recognized. 
These essential elements may be classed as follows: 
(1) Federal jurisdiction; (2) an equitable ground, 
as fraud, accident or mistake; (8) no adequate rem- 
edy at law; (4) meritorious defense; (5) laches. We 
could cite many authorities holding that these ele- 
ments must all exist in such an action, but we do not 
deem it necessary as this Court has passed upon cases 
of this kind in several instances. One of the essential 
elements which alone will defeat the action herein on 
the ground of mistake, is that the Complaint on its 
face shows not only that the party had an adequate 
remedy at law but that he pursued the same. 

The Complaint herein attempts to set up two equit- 
able grounds upon which a Federal Court would 
orant relief against the enforcement of a judgment 
at law, as follows: 

1. That a pro-rating is necessary. 

2. Mistake in allowing a default judgment to be 
taken. 

The lower court, in the action at bar, held that it 
had jurisdiction on the theory of equitable pro-rat- 
ing, but that it did not have jurisdiction on the 
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ground of mistake wherein the default judgment had 
been entered in the State Court. In passing on the 
question of the complaint being sufficient in seeking 
to attack the validity of the judgment obtained in the 
State Court on the ground of mistake, said court dis- 
poses of this phase of the question in brief order, as 
follows: 

“At the close of the oral argument I intimated 
the view, which IJ still entertain, that the plaintiff 
eannot in this proceeding attack the validity of 
the judgment obtained in the State Court by Mills 
and her associates. No actionable fraud is plead- 
ed, and if it were assumed that the State Courts 
committed error in entering judgment by default 
before the motion to remand had been disposed of 
in this court, such error cannot be corrected in a 
suit of this character. There must be an end of 
litigation, and the only remedy available to the 
plaintiff is such as is afforded by appellate pro- 
ceedings. I therefore put this branch of the Bill 
of Complaint on one side as in no wise tending to 
support our jurisdiction.” 


We believe that the court was correct in its conclu- 
sion that such a contention of appellants was without 
any merit, and that it would waste no time upon the 
same. The allegations in the complaint are to the 
effect that in the Mills action in the State Court a 
judgment by default was entered; that appellant 
claims it was wrongfully entered through accident 
and mistake; that said default was entered while it 
was proceeding under § 29 of the Judicial Code to 
remove the action to the Iederal Court; that it was 
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not necessary for it to plead in the State Court, with- 
in the time required by the law of the state, even in 
a case that was not removable, while defendant was 
attempting to remove the cause; that the clerk had no 
right to enter the default, even after the statutory 
time of the state law to plead had expired, until action 
was remanded; that an application was made by the 
defendant in the State Court to have said default 
set aside on said grounds; that counsel for appellant 
contested said application and that then the State 
Court refused to set aside said default. 

Under such allegations in the Bill it is hardly sur- 
prising that the lower court at once came to the con- 
clusion that the Surety Company, plaintiff herein, 
had an adequate remedy at law and pursued the 
same, and that if it desired to contest the matter fur- 
ther it should have been by appeal to the Supreme 
Court of the State. While the Complaint does not 
allege the further facts at the time the Bill herein 
was filed, an appeal had been taken to the Supreme 
Court of the State on these very questions of the de- 
fault being entered by mistake and the construction 
of § 29 of the Judicial Code, etc., and had been heard 
and decided by said Supreme Court, such are the 
facts as is shown by the decision of the Idaho Su- 
preme Court, cited by appellant in its brief, State ex 
rel. Mills v. American Surety Company, 26 Idaho 
652. And if this court cares to examine said case, 
it shows how fully that court went into these matters 
and decided the same. And we might also add that 
said Surety Company then obtained a writ of error 
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to the Supreme Court of the United States to the Su- 
preme Court of the State, and the same is now pend- 
ing before that Court, and the assignment of errors 
covers the same questions that appellant now seeks 
to raise before this court as to the entry of the default 
and the construction of § 29 of the Judicial Code. 

So far as the matters of the default and the con- 
struction of said § 29 being res adjudicata are in- 
volved herein, it makes no difference whether the said 
Surety Company appealed to the Supreme Court of 
the State or whether it then obtained a writ of error 
from the Supreme Court of the United States. The 
law is well settled that if the party had an adequate 
remedy at law and pursued the same in the State 
Court, he then has had his day in court and he cannot 
then ask for relief in any other court upon the same 
ground. If he makes an application to set aside the 
default upon said grounds and then does not appeal 
to the Supreme Court of the State, then of course the 
judgment of the District Court is final and conclu- 
sive; again, 1f he desires to appeal and does so, and 
the Supreme Court sustains the District Court, then 
that judgment of the Supreme Court becomes final 
and conclusive, unless an appeal is then taken to the 
Supreme Court of the United States. In other words, 
it makes no difference, after one pursues his remedy 
at law, where he stops or what appeals he takes. And 
so in the case at bar the complaint on its face show- 
ing that a motion was made to vacate the default in 
the District Court upon the same grounds as are set 
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forth in the complaint herein, makes these matters 
res judicata and conclusive. 

A party is entitled to his day in Court in attacking 
the validity of a judgment. He can attack it in the 
same action at the time of the trial, by motion, or by 
appeal, or he can attack it in a separate action to 
vacate, provided he lost his remedy at law by no fault 
of his own; but when he has done this in either case, 
he is bound by the final determination of his action. 
He cannot again attack its invalidity and have it 
tried over again in some other court. He can have 
his day in court to attack the judgment as being in- 
valid, but when this has been done, the judgment is 
final and the same issues cannot again be tried, but 
are res adjudicata. 

The Surety Company attacked the invalidity of the _ 
entry of default on certain grounds in a State Court 
which had concurrent jurisdiction with the Federal 
Court of such matters and therefore it is bound by 
the decision of the State Courts. Never again can 
it attack the invalidity of said entry on the same 
grounds in any other court. 

We admit the rule of law that the validity of a 
default judgment can be questioned, but we do not 
admit that it can be questioned a dozen times, or tried 
until determined in favor of the attacking party. 

Courts will not re-examine questions of the validity 
of a judgment rendered by another court for purpose 
of determining whether the decision was correct, 
either according to the principles of law or those of 
equity. If the court had jurisdiction of the subject 
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matter and person, the party has had his day in court 
and he must correct the error on appeal or the judg- 
ment will stand against him. It is the duty of a liti- 
gant to make every defense available and assert every 
right he has in the trial court and urge anv correction 
he may desire on appeal. If he fails so to do, it is 
his own fault, and if he does raise them, they become 
final and another court cannot aid him at some future 
time on the matters formerly in issue. 

We do not intend to burden this brief with many 
citations of authorities or quotations therefrom set- 
ting forth the rules as to res adjudicata. The cases 
are so numerous in holding that matters or issues 
which have been determined in the original action by 
a motion, or have been urged on appeal or by writ of 
error are conclusive and res adjudicata, that it would 
be imposing upon this court to cite all such cases for 
your consideration. 

We will, however, give the universal rule as so 
well set forth in I Black on Judgments, Sec. 362, as 
follows: 


“The liberal practice of the courts in granting 
new trials and entertaining motions to vacate or 
open their own judgments, and the enactment of 
statutes in many of the states authorizing the set- 
ting aside of judgments taken against a defend- 
ant ‘through his mistake, inadvertence, surprise, 
or excusable neglect,’ have considerably abridged 
the province of equity in giving relief by injunc- 
tion. And the rule is generally adhered to, as the 
more safe and conservative principle, that equity 
will not grant relief against an execution if the 
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party can equally well be relieved, on motion to 
open, vacate or modify the judgment, or to stay ° 
or quash the execution, in the court which issued 
the execution or has control of it.* * * * Equity 
will refuse to act by injunction when the grounds 
alleged have already been considered and held in- 
sufficient on a motion at law; in such case the 
whole matter res judicata and equity will not 
re-open it.”’ 


Among the numerous authorities supporting such 

rule are the following: 
res (Oe, UGA 
1 Whitehouse Eq. Prac. § 152, note 59c. 
1 High on Irrie., $226. 
U.S. v. Anderson, 169 Fed. 205. 
Hendrickson v. Bradley, 85 Fed. 508. 
Wilson v. Buchanan, 170 Pa. 14. 
Matson v. Field, 10 Mo. 100. 
Davis v. Bass, 4 Ind. 3138. 
Collins v. Butler, 14 Cal. 223. 
Critchfield v. Porter, 3 Ohio 518. 
Gray v. Barton, 28 N. W. 818. 
Dalhoff v. Keenan, 24 N. W. 278. 
Fulliam v. Drake, 75 N. W. 479. 
Telford v. Brinkerhoff, 163 III. 489. 
Henman vebunrisw” heer jo. 
Hartness v. Brown, 59 Pac. 490. 


HAD A FURTHER ADEQUATE REMEDY AT LAW. 

The Complaint shows said Surety Company tried 
its remedy at law and still had two others, an appeal 
to the Supreme Court, and a writ of error from the 
Supreme Court of the United States. If it be a fact 
that such appeals were not taken, then it must ac- 
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count for a failure to pursue such remedies. Under 
this principle of an adequate remedy at law in actions 
like the one at bar, we again find that the rules in 
relation thereto are so well settled as to warrant little 
or no controversy. Ifa remedy at law exists, it must 
be pursued. One may have several concurrent reme- 
dies at law, as a motion for a new trial, a motion to 
vacate in an original action, an appeal, writ of error, 
writ of review, etc. The best rule as sustained by a 
great weight of authority is that the party must first 
exhaust all his remedies at law. So the first question 
to determine is: Has time for remedy at law ex- 
pired? If the time for prosecuting his remedy at 
law has expired, then the next question is: Why? 
If by his own or counsel’s fault, neglect, inattention, 
mistake 1n law, etc., then equity will not grant relief, 
And so it is necessary in actions of this kind, to re- 
strain the enforcement of the judgments of a State 
Court, for the plaintiff to allege and show that he had 
no remedy at law, or, if he had one, he lost same 
through no fault or neglect of his own. The allega- 
tions in the complaint show that the same questions 
as to the default judgment were raised in the original 
action, and the failure to show whether such remedy 
was further pursued, or, if it was lost, that it was 
not through the fault or neglect of said Surety Com- 
pany or his counsel, leaves the said judgment final 


. and conclusive. 
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UPON THE FILING OF A PETITION AND BOND FOR REMOVAL 
DOES 29 OF THE JUDICIAL CODE TERMINATE THE JURIS- 
DICTION OF THE STATE COURT IN AN ACTION WHICH IS 
NOT REMOVABLE? 

Appellant has sought to convince several different 
courts at different times in the Mills actions that § 29 
of the new Judicial Code has brought about a most 
wonderful change in procedure for removals. It con- 
tends that it should be construed so as to overrule the 
unanimous line of federal authorities which have 
established the law as to when State Courts can pro- 
ceed on removal proceedings and when not. All the 
courts to which such a contention has been presented 
have held that there was nothing whatever in such a 
contention, and without hesitation followed the plain 
wording of said Section 29. And as this very ques- 
tion of the construction of said Section 29 is now 
pending before the Supreme Court of the United 
States on appeal from the very Mills et al. judgment 
which the appellant is attacking in the present action, 
it does not seem right that appellant should seek to 
take up the time of this Court on a decision of this 
question. 

We most respectfully call the Court’s attention to 
the fact that the complaint herein on its face shows 
that the very identical question in the Mills action 
itself, to-wit, the construction of said Section 29, was 
raised, heard and determined by the State Court. We 
therefore submit that all of our argument on the 
question of the entry of the default being res judi- 
cata is applicable here. And we sincerely urge that 
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it is not proper for another Court except on appeal to 
pass upon the same question as already passed upon 
by the State Court, and we believe that this Court 
will dispose of this question in brief order as was 
done by the lower court. 

Appellant contends that the Judicial Code has so 
changed the former law on removals that a defend- 
ant can file a petition and bond on removal and give 
notice, either in a suit which is removable or which 
is not removable, and then the jurisdiction of the 
State Court ceases until the action is remanded, if it 
is one that is not removable. Appellant first quotes 
the old Section 3 and then the new Section 29, and 
then seeks to show that a most radical change is in- 
tended, but it fails to cite one single case to show that 
the law has been altered in any way in respect to the 
question which is now presented to this Court. It 
cites three decisions of the Supreme Court of the 
United States which were decided prior to 1873 and 
would have this Court believe that said decisions, 
touching upon the jurisdiction of State Courts on re- 
moval, would support a case which was not in fact 
removable. We have examined these three cases and 
find that in-each instance they were cases where the 
cause was a removable one, and that when the matter 
was presented to a Federal Court it was so held. 
Therefore, in each instance the court properly held 
that the State Court could not proceed in a ease that 
was removable after the filing of a proper petition 
and bond. The appellant then seeks to show this 
Court that in the case of Phoenix Ins. Co. vs. Pechner, 
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27 L. ed. 427, that the Supreme Court seemed to have 
a change of heart, and without any reason establish- 
ed a new rule that a State Court could proceed after 
the filing of a petition and bond in a case which was 
not removable. Appellant then admits that this case 
has been followed by many cases. We would go still 
further and say that it has been followed by every 
Federal Court and every federal decision and every 
text-writer treating on the question and also by all the 
encyclopedias and all the State Courts. Appellant’s 
first error, therefore, arises when it seeks to show 
that the Supreme Court of the United States made 
any departure at any time, and if counsel would read 
the three decisions cited, in the light that those three 
actions were determined to be removable actions, 
then they would have a unanimous line of decisions 
on this question. 

The amendments of 1887 and 1888 to the Judiciary 
Act of 1875 were intended to restrict and do restrict 
the right of removal from the State Courts. Section 
1 of these amendatory acts defines the jurisdiction of 
the former Circuit Courts of the United States. Sec- 
tion 2 provides what causes may be removed from the 
State Courts to the Federal Courts. All cases are not 
removable. Therefore, to receive the protection of 
the federal statutes on the removal of causes, one 
must bring himself within the limitations and seek 
only to remove a cause that is removable, but appel- 
lant herein is seeking equal protection for an action 
that was not removable. This would be placing in 
a defendant’s hands the power of extending his time 
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to plead or answer in State Court. It would be mak- 
ing his desire superior to the provisions of the state 
statute. Under such a procedure, if a defendant was 
not ready to plead or answer, he could file a petition 
which on the face thereof showed that the cause was 
not removable, and by such a petition stop the proced- 
ure in the State Court and force the plaintiff to pro- 
ceed in the United States Court to have the cause 
remanded before defendant could be required to 
plead. Such a rule would render state statutes, on 
appearance and answer, of no force and effect. 

The very wording of the U. 8S. statute on removal, 
Sec. 29 (New Judicial Code), similar to Sec. 3 of old 
statutes, prohibits in direct words the very thing that 
appellant herein contends for. The wording is as 
follows: 


“Whenever any party ENTITLED TO RE- 
MOVE ANY SUIT mentioned in the last preced- 
ing section, except suits removable on the ground 
of prejudice or local influence, may desire to re- 
move such suit from a State Court to the District 
Court of the United Mogg 5, ne may make and file 
a petition duly verified * * * * for the removal of 
such suit into the District Court to be held in 

the district where such suit is pending, and shall 
make and file therewith a bond, ete. * * * It 
shall THEN be the duty of the State Court to 
accept said petition and bond and proceed no fur- 
ther in such suit.” 


It is readily apparent that said section applies only 
to suits that are removable as the opening words, 


. “WHENEVER ANY PARTY ENTITLED TO RE- 
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MOVE ANY SUIT” shows that the party must upon 
the face of his petition present such a showing as will 
bring him within the class of cases that are remov- 
able. If he cannot do this, the State Court is under 
no obligation to accept his petition and bond. The 
statute does not provide that “‘Whenever any party 
entitled to remove, or not entitled to remove any suit, 
etc.” If it did, then no matter what the petition 
showed, whether the suit was removable or whether it 
was not removable, the State Court would have to 
accept the same. But the statute only deals with 
those suits which a party is entitled to remove and 
then provides: “It shall THEN be the duty of the 
State Court to accept said petition and bond and pro- 
ceed no further in such suit.” The words “It shall 
then be the duty, etc.,” plainly refer to the first line 
of said section, to-wit: “Whenever any party entitled 
to remove any suit, etc.” It is then (in a suit which 
the party is entitled to remove), and then only, that 
the State Court shall accept the petition and proceed 
no further in the suit, and if the petition fails to so 
show (that the suit is one which the party is entitled 
to remove), then the State Court need not accept the 
petition, but can proceed further in such suit. It is 
so apparent that this clause is only applicable to suits 
which a party is entitled to remove that it seems 
hardly possible for any one to make any other conten- 
tion. To argue that a party can file any petition he 
may desire, even showing upon the face of the petition 
that the cause is not removable and by so doing pre- 
vent the State Court from proceeding any further 
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in such suit is beyond all reason and cannot be con- 
sidered in a serious light. 

Many of the cases, in treating of the effect of re- 
moval, state the rule as follows: ‘Upon filing the 
required petition and bond in a removable case the 
jurisdiction of the State Court comes to an end.” 

This is the true rule and requires the petition to 
show that there is a cause which the party is entitled 
to remove. Any other rule is a clear violation of the 
United States statutes on Removal of Causes. 

In Phoenix Ins. Co. vs. Pechner, 95 U. S. 183, 24 
L. ed. 427, the Court states as follows: 

“This right of removal is statutory. Before a 
party can avail himself of it, he must show upon 
the record that his is a case which comes within 
the provisions of the statute. His petition for re- 
moval, when filed, becomes a part of the record in 
the cause. It should state facts, which, taken in 
connection with such as already appear, entitle 
him to the transfer. If he fails in this, he has 
not, in law, shown to the court that it cannot 
‘proceed further with the cause.’ Having once 
acquired jurisdiction, the court may proceed until 
it is judicially informed that its power over the 
cause has been suspended.” 


The following cases also touch directly on the 
clause in said § 29 as to the duty of State Court ‘‘to 
proceed no further’ and in construing same hold that 
it is only applicable to a suit which a party is “‘en- 
titled to remove:”’ 


Ne. Me &'Y. R. R. Co: v. Missi, 102 U.S) 136, 
26. ed, 96: 
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stone vis. Cayr., 117 U.S) 430) 29°. eds 9a 
Crehore v. O. & M. R. Co., 131 U.S. 240, 33 
L. ed. 145. 


The amendments made in said Section 29 cover 
the following matters: 
1. As to when record should be filed in the 
Federal Court. 
2. As to service of written notice of the filing 
of petition and bond upon the adverse party. 
3. As to the time to plead. 
We will treat of the above in their order. 


AS TO FILING RECORD IN FEDERAL COURT. 

Section 3 of the old law provided that bond should 
be given conditioned that the party removing would 
enter a copy of the record in the Federal Court ‘‘on 
the first day of its then next session.”’ 

Section 29 of the Judicial Code provides for the 
entering of such record in the Federal Court, ‘‘within 
thirty days from the date of the filing such petition.” 
It is readily seen that this amendment was to fix a 
definite period for the filing of a copy of the record 
in the Federal Court. Under the old law the first 
day of the next session might be within a few days of 
the filing of the petition and not give sufficient time 
for the preparation of a copy of the record, and again 
the first day of the next session of the Federal Court 
might not be until several months after the filing of 
the petition in the State Court. So it is quite evident 
that the intention of the amendment was to make 
certain that which theretofore had been uncertain in 
time. 
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AS TO SERVICE OF WRITTEN NOTICE ON ADVERSE PARTY. 

The old law did not require that the adverse party 
should be notified in any way of the filing of the peti- 
tion and bond. Generally the proceeding was ex 
parte and there was no statutory right to a hearing 
under the form of practice. The petition and bond 
would be presented to the State Court. It was the 
duty of the State Court to examine the same and de- 
termine therefrom whether or not, in its opinion, a 
sufficient petition and bond had been filed, and wheth- 
er the petition showed that the party seeking to re- 
move was entitled to have the suit removed. The 
court in many instances would refuse to order a re- 
moval as is shown from the numerous cases where 
the State Court refused to relinquish its jurisdiction 
but proceeded further in the case. In some instances 
the adverse party was advised of the filing of petition 
and bond for removal and would be given a hearing, 
and the State Court then refuse to order a removal, 
but proceeded further in the action. As we under- 
stand the former removal statute, no order was neces- 
sary by the State Court either ordering or refusing 
removal. It did not effect the right of the defendant 
to proceed and file a copy of his record in the Federal 
Court and have that court pass upon his petition. 
But the State Court, if of its own motion or with the 
assistance of counsel for the adverse party, became 
satisfied that the action was not removable or that 
the petition and bond were insufficient, would then 
refuse to stay the proceedings in the State Court and 
proceed to trial. There seems to be some conflict 
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between the federal authorities as to just what was 
the intention and purpose of said Section 29 requir- 
ing written notice to be given the adverse party. The 
question arises: Does such provision contemplate a 
hearing, and is the notice required so that the ad- 
verse party could appear and contest the removal? 
Some of the decisions so hold, while others hold that 
it was doubtless the purpose of the amendment to 
give the adverse party prompt notice of the exercise 
of the right of removal, and that it was not clear that 
the provision had any other purpose. 

In Goins vs. Southern Pac. Co., 198 Fed. 432, in 
passing upon the purpose of the requirement under 
Sec. 29 of preliminary notice, the Court states: 

“Without the effect of materially changing the 
method of procedure, it will tend to protect the 
parties and the courts as well, not alone against 
mistakes and delays in proceedings genuinely in- 
stituted, but against unwarranted and frivolous 
attempts to exercise the privilege in instances 
where no real right exists. And, speaking in a 
general way, I entertain little doubt that it was 
for reasons such as indicated in the class of cases 
referred to that the requirement of notice has 
been prescribed.” 


In Hansford v. Stone-Ordean-Wells Co., 201 Fed. 
187, it is held: 

“Whatever the purpose of notice, the removal 
act seems to require no more. The statutory no- 
tice would seem calculated to serve no purpose 
but to advise the plaintiff that the suit and all 
future proceedings therein are about to be trans- 
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ferred to another tribunal, to submit to his scrut- 
iny the sufficiency of the petition and bond, and 
to enable him to speed proceedings if the defend- 
ant delays therein.” 


In the case of In Re Kramer, 209 Fed. 627, it is 
held: 

“This notice is a matter of substance; and, 
since the right of removal is statutory, all the re- 
quirements of the statute must be followed in 
order to effect the transfer. A prior written no- 
tice is therefore an essential step in the proceed- 
ings. The purpose of the statute is that the ad- 
verse party shall be advised of the intention to 
file such petition and bond in order that he may 
have an opportunity to appear in the State Court 
and resist the removal if he so desires.” 


In Potter v. General Baking Co., 213 Fed. 698, it 
is held: 

“Tt is contended that the purpose of the provi- 
sion is that the adverse party shall be advised of 
the intention to file such a petition and bond, in 
order that he may have an opportunity to appear 
in the State Court and resist the removal, if he 
so desires. * * * * It was doubtless the purpose 
of the amendment to give the adverse party 
prompt notice of the exercise of the right of re- 
moval, and it does not seem clear that the provi- 
sion had any other purpose.” 


In Cropsey v. Sun Printing, ete., Ass’n, 215 Fed. 
132-8, it is held: 

“The plaintiff does not disclose, and it is not 

apparent, what better purpose would have been 
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served, or what greater advantage she would have 
gained, had the notice stated the exact time when 
such petition and bond were to be filed. If, as 
suggested, the legislative purpose was to ‘give 
the adverse party an opportunity to be heard as 
to whether the petition and bond were “ requi- 
site,’ ’ that opportunity was as available to the 
plaintiff by the notice given as if the exact time 
when such petition and bond were to be filed had 
been stated. * * * * While the requirement of 
Jud. Code, § 29, for the service of notice of in- 
tent to file a removal petition and bond is manda- 
tory and jurisdictional in a limited sense, such 
requirement does not change the respective pow- 
ers of the State and Federal Courts with refer- 
ence to jurisdiction to ultimately determine the 
validity of removal proceedings.” 


In 2 Foster’s Fed. Practice, p. 1829, note iia 
stated: 

“Previously to the Judicial Code, no notice to 
the plaintiff was required, this seems to give to 
plaintiff a right to a hearing in the State Court 
before the removal asked.” 


We believe the foregoing to be all of the authorities 
which have discussed, since the adoption of the Judi- 
cial Code, that part of said Sec. 29 relating to the 
giving of notice to the adverse party. These authori- 
ties show that some of the courts are of the opinion 
that the requirement has not changed the procedure 
in any material way, and that the purpose thereof 
is to advise the plaintiff that the suit and all further 
proceedings therein are about to be transferred to 
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the Federal Court; while other courts seem to be of 
the opinion that such an amendment was for the pur- 
pose of notifying the plaintiff of the removal and giv- 
ing him an opportunity to appear in the State Court 
and resist the removal if he so desires. On the other 
hand, there are no authorities whatever which sup- 
port the radical view of appellant herein that it was 
the intention of Congress, by the adoption of said 
Section 29, to prevent the State Court, upon the filing 
of a petition, sufficient or insufficient, or in an action 
removable or not removable, from refusing to pro- 
ceed further in the action. The mere requirement 
that notice be given cannot be deemed, even under a 
strained construction, to have further changed the 
whole procedure on removals in regard to rights and 
duties of the State and Federal Courts respectively 
on removal proceedings, and now require that the 
State Court proceed no further, even where the peti- 
tion is not sufficient and the action is not removable. 


AS TO TIME TO PLEAD. 

The defendant contends that the mere filing of a 
petition for removal will oust the State Court of, or 
at least suspend, its jurisdiction and that the defend- 
ant is not required to appear and answer in the State 
Court until after the question of removability is pass- 
ed upon by the Federal Court. In other words, that 
a defendant can attempt to remove a case not remov- 
able and by the mere filing of a petition for removal 
stop the proceedings of the State Court and thereby 
extend its time to appear and answer although the 
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State Court refuses to enter an order for the re- 
moval. 

We think there is no merit whatever in such a con- 
tention, for the reason that not a single case is cited 
in appellant’s brief so holding, while on the other 
hand, the decisions are unanimous to the effect that 
the State Court cannot be deprived of its jurisdiction 
unless the petitioning party can allege such facts in 
his petition as will show on its face that the cause, 
which he is seeking to remove, comes within one of 
the classes enumerated in the federal statutes. 

Part of said Sec. 29 of the New Federal Code pro- 
vides: 


“The said copy (certified copy of record), being 
entered within thirty days as aforesaid in said 
District Court of the United States, the parties 
so removing the said cause shall, within thirty 
days thereafter, plead, answer or demur to the 
declaration or complaint in said cause.” 


This provides simply for the appearance of a de- 
fendant in the U. S. District Court in a removable 
suit, and the demurrer or answer is filed in that 
Court. If the cause is remanded, the demurrer does 
not go back to the State Court and, therefore, in such 
a case, a demurrer or appearance must have been 
filed in the State Court within the time required by 
the state law. 

The contention of counsel for appellant, that Con- 
gress intended, by the new Code, to provide an order- 
ly procedure until the question of jurisdiction could 
be determined, is of no force whatever, as the ques- 
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tion of jurisdiction, prior to and since the new Code, 
could and can be determined in an orderly procedure. 
All the defendant has to do is to file a demurrer in 
the State Court with his petition for removal, then 
he is protected from a default, and he waives no 
rights whatever, and he can then proceed and have 
the question of jurisdiction passed upon in the proper 
way. A requirement of the defendant that he respect 
the state laws in a case which is not removable, will 
not have the effect claimed by appellant, of fostering 
unseemly conflicts. 

What argument is there in favor of permitting the 
federal law to control the appearance of a defendant 
in a State Court, if the Federal Court does not have 
jurisdiction of the action? 

That part of Section 29 of the Judicial Code, as to 
appearance within thirty days in the U. S. District 
Court, does not, and was not, intended to make the 
change contended for by appellant. No change is 
made, except to make the time certain when the de- 
fendant should appear in the U. S. Court in an action 
which was removable, instead of leaving it uncertain, 
as was the case under the old law, where it was left 
to the practice in the different districts, where vari- 
ous rules were adopted, such as at the time of the 
filing of the petition, or making the time begin to run 
from the filing of the record in the U. S. Court, or 
giving the balance of the time after the record is 
filed. 

The “unseemly conflicts,” referred to by appellant, 
between the State and Federal Courts over the trial 
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of cases, would not be, and is not, eradicated by fixing 
a definite time to appear in the U. S. Court. The 
State Court can still refuse to relinquish its juris- 
diction just the same, and proceed to trial, in an 
action which it believes is not removable, prior to 
the acceptance of jurisdiction by the Federal Court, 
regardless of the definite time to appear, as provided 
in the New Judicial Code. 

It is a strange doctrine indeed to advocate, that a 
Federal Court, without jurisdiction, can stop a lawful 
procedure of a State Court, which has jurisdiction, 
and thus virtually set aside a state law as to time of 
appearance, and extend the time an indefinite period. 
A defendant could then refuse to pay any attention 
to a state statute on appearance, and if he wished 
more time than the 20 to 40 days allowed, and wanted. 
to delay the action, all he would have to do would be 
to file a petition for removal, and the action would 
be in abeyance in the State Court, even if the neces- 
sary jurisdictional amount or diversity of citizenship 
did not appear. 

If an action is removable, then it makes no differ- 
ence whether the State Court orders the removal or 
whether it does not. If it signs an order, then of 
course, there can be no further proceeding in the 
State Court. The plaintiff must then move to re- 
mand. And if the Federal Court holds the case is 
removable, it must then go to trial in that Court. If, 
however, the Court refuses to enter an order for re- 
moval and proceeds in the trial of the action, then 
the defendant can, nevertheless, file his record in the 
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Federal Court and have the Federal Court pass upon 
the question of removability. If the Federal Court 
holds that the action is removable, then all the pro- 
ceedings in the State Court, after the date of the 
filing of the petition, would be void. In such a case 
the rights of the defendant would not be affected, 
even if he had failed to appear by demurrer or other- 
wise in the State Court. It would be sufficient for 
him to make his appearance in the Federal Court 
within 30 days after the filing of the record in the 
Federal Court. 

Now, if the defendant seeks to remove an action 
which is not removable, it may be that the State Court 
will sign an order of removal. Then the plaintiff 
must move to remand. 

Again, the State Court may, upon an examination 
of the petition, deem the same insufficient, or be of the 
opinion that the action is not removable, and refuse 
to relinquish its jurisdiction. 

We now are considering the particular class appli- 
cable to the question before this Court. The action 
was not removable and this point is not open to argu- 
ment for the reason that both the State Court and 
the Federal Court have held that the same was not 
removable. Such being the case, what were the rights 
of the plaintiff and the defendant in said Mills action 
in the State Court? The plaintiffs brought an action 
which could only be tried in the State Court. They 
were entitled to have their action governed and tried 
by the state laws. This could only mean that the 
defendant Surety Company must have appeared and 
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answered within forty days after being served with 
summons. The Surety Company did not do this, how- 
ever, and instead of filing a demurrer with its peti- 
tion for removal, as is usual and customary, it sought 
to transfer a cause into the Federal Court which was 
not removable. The real question then is: Could the 
defendant, by such a mistake, secure months of addi- 
tional time by litigation over motions to remand and 
motions to set aside the default, and then ask the 
court to excuse it and set aside the proceedings which 
were legally had in the State Court? We contend, 
under such circumstances, that there is no question as 
to the validity of the proceedings of a State Court 
after it has refused to relinquish its jurisdiction of an 
action which is not removable, and further, that the 
authorities fully sustain this proposition. 

If we are right in our contention, then the Mills 
action in the State Court was not a removable one 
and the complaint and petition failed to show that 
the defendant was entitled to a removal of the cause. 
The matter was presented to the State Court and the 
Court held that the cause was one which could not 
be removed and an order was thereupon entered re- 
fusing to remove the same. The State Court, having 
concluded that the petition failed to show that the 
cause of action was removable, then had the right to 
proceed and even try the action, if it so desired, and 
unquestionably, under the universal law, all proceed- 
ings by the State Court are then valid. The only 
thing that could possibly defeat and nullify the pro- 
ceedings in the State Court, after it refused to re- 
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linquish its jurisdiction, would be a contrary ruling 
by the United States District Court when the matter 
was presented to it. If that Court had refused to 
remand, then we would not contend that the proceed- 
ings in the State Court were valid. But where the 
Federal Court held that the cause was not removable, 
the same as the State Court, then the defendant was 
in error and could not ask to have any of the pro- 
ceedings set aside that had been taken in the State 
Court. He must abide by the consequences of his 
wrongful act in seeking to remove said cause. There 
was no excuse for the defendant not protecting itself 
in the State Court as it is customary to file a demur- 
rer and thus enter an appearance in the State Court 
at the time of filing the petition for removal and the 
United States cases are unanimous in holding that a 
defendant can thus proceed in the State Court and 
protect himself without waiving his right to have 
the question of jurisdiction and the removability of 
the cause passed upon by the Federal Court. 

We will state the general rule and cite some of the 
leading cases decided prior to the adoption of the 
Judicial Code, to show the well established law under 
said Sec. 3 of the old law, and then follow same with 
a list of all of the authorities since the adoption of 
said Judicial Code, construing said Sec. 29, showing 
that there has been no change whatever in respect to 
the right of the State Court to proceed further in an 
action which is not removable. 

The State Court is not bound to surrender its juris- 
diction on the filing of a petition and bond for removal 
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unless the petition, in connection with the pleadings, 
shows that the petitioner has a right to the transfer, 
and until such showing is made, the State Court is 
not prohibited from proceeding further in the suit; 
and if the action is one which the party is not entitled 
to remove, the jurisdiction of the State Court is not 
ousted and its subsequent proceedings are valid. 

P. Ins. Co. v. Pechiter, 95m sales: 

Amory v. Amory, 95 U. 8. 227. 

N. O. Ry. Co. v. Miss., 102 U.S. 135. 

Nat. S. Co. v. Tueman, 106 Us Semis: 

Gregory v. Hartley, 113 U. 8. 742. 

Stone yo state or eee ely Umea 

Be Ry. CO. . Dimi 2 Ure Senora 

Crehore v. O. M. R. Co., 181 U.S. 240. 

Penn. Co. v. Bender, 148 U. 8. 255. 

C. & O. R. Co. v. MeCabe, 213 U.S. 207. 

Brown v. Nelsin & Co., 43 Fed., 616. 

Springer v. Howes, 69 Fed. 850. 

Monroe v. Williamson, 81 Fed. 984. 

Dalton v. M. M. I. Co., 118 Fed. 881. 

Donovan v. W. F. & Co., 169 Fed., 368. 

Phillips v. W. T. C. Co., 174 Fed. 873. 

Mannington v. H. V. Ry. Co., 183 Fed. 188. 

Stevenson v. I. C. R. Co., 192 Fed. 956. 


ENCYCLOPEDIAS AND TEXT BOOKS. 
Dillon’s Removal of Causes, Sec. 139. 
Faust on Federal Procedure, 579. 
Moon’s Removal of Causes, Sec. 177. 

2 Foster’s Fed. Prac., See. 391. 

10 Ency. of U. 8. Sup. Ct. Reps., 704-5. 
ie Biey. Fae he cons ole 

oA Oye, tata esos: 

A Federal Equity Suit (Simpkins), 806. 
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IDAHO CASES. 
Finney v. Am. Bonding Co., 13 Ida. 584. 
Mills v. Am. Bonding Co., 13 Ida. 556. 
Morbeck v. Bradford-Kennedy Co., 19 Ida. 83. 
State ex rel’ Mills vy. Smisun Can 26. da. GoZ. 
pate v. T. G.@ se. Co, 47 idem az, 


As showing that there has been no change by said 
Sec. 29 of the new law, we will state that all of the 
Federal cases, passing upon the question of the State 
Court proceeding no further in the action, have put 
the same construction upon said section as was there- 
tofore placed upon Sec. 3 of the old law. 

The first case touching upon this point is Goins v. 
So. Pac. Co., 198 Fed. 484. The court in its decision 
refers to the accepted procedure under the old law 
as follows: 


‘And while the State Court was not bound to 
surrender its jurisdiction upon a record which on 
its face did not in its judgment disclose a case for 
removal, its refusal was at the peril of having its 


judgment set aside by the Supreme Court of the 
United States, should its ruling prove erroneous.” 


It seems in that case that counsel for plaintiff took 
the position that said Sec. 29 intended to thereafter 
place the question of determining the jurisdiction on 
removal with the State Court and let that Court de- 
cide the question instead of the Federal Court. The 
Court stated emphatically that it was unable to as- 
sent to the contention that Congress intended to ef- 
fect so radical a change, and then concluded that said 
section did not have the effect of materially changing 
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the former method of procedure, except by giving the 
plaintiff notice of the intended transfer. We might 
state that every case, since the adoption of the 
Judicial Code, passing upon this point, has followed 
the former decisions decided under the old section, 
and they are just as emphatic and use the same words 
in reciting the law as were used in the old decisions. 
We will content ourselves by grouping the authori. 
ties. 

“If, on the face of the record, including the 
petition for removal of a cause, the suit does not 
appear to be a removable one, the State Court is 
not bound to surrender jurisdiction, but may pro- 
ceed as if no application for removal had been 
made.” 

M., K. & T. Ry. Co. v. Chappell, 206 Fed. 688. 
C. of M. v. Postal T. C. Co., 218 Fed. 471. 
Miller v. Soule, 221 Fed. 4938. 

State I. D. Co. v. Leininger, 226 Fed. 884. 
Cropsey v. 8. P. & P. A., 215 Fed. 132. 
Hansford v. S. ete. Co., 301 Fed. 185. 
Loland v. N. W. 8S. Co., 209 Fed. 626. 

St. John v. U.S. ete. Co., 213 Fed. 685. 
Johnson v. Butte etc. Co., 213 Fed. 910. 
[l.€; khoCo, vy, Bacon, 246 U esa 30 
Buxton vo bai Cosecil Meda ire 


Counsel for appellant seems to concede that up to 
the time of the adoption of the Judicial Code the rule 
had become well established that the State Court was 
not required to relinquish its jurisdiction upon the 
filing of a petition which did not show that the action 
was removable. The case of C. & O. Ry. Co. v. Me- 
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Cabe, 213 U. S. 207, is cited for the purpose of show- 
ing that unless the State Court does relinquish in all 
instances, “unseemly conflicts” of jurisdiction will 
continue to arise. True, the Supreme Court states 
that in order to prevent unseemly conflicts of juris- 
diction, it would seem that the State Court 1n such 
eases should withhold its further exercise of juris- 
diction until the decision of the District Court of the 
United States is reviewed in the Supreme Court. 
Then the Court immediately adds: 
“Conceding that, except for the principle of 
comity, the State Court may decide the question 
of jumisdiction foritseli * " * * ” 


This clearly shows that the Supreme Court still 
recognized that in order to protect the rights of both 
parties on removal it would not be proper to abso- 
lutely deny the right of the State Court to proceed 
in an action which it thought was not removable. 
And so the rule on removal as it then stood must, in 
order to protect the rights of both the plaintiff and 
defendant, always be the law. The Court has two 
rights to deal with, to-wit: 

1. The rights of plaintiff to proceed in the 
State Court if the action is not removable. 

2. The rights of defendant to have a removal, 
if the action is removable, regardless of the de- 
cision of the State Court. 


Now if the court adopts the theory advanced by 
appellant herein, then the rights of plaintiffs must 
suffer in many instances. A _ petition for removal 
which is entirely insufficient and in an action which 
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on its face is clearly not removable, could be made the 
means of staying the State Court until the plaintiff 
could obtain an order from the Federal Court re- 
manding the cause. There are so many attempted 
removals in suits which are not removable, that it 
would be a great injustice to plaintiff to require the 
State Court to absolutely relinquish its jurisdiction 
until an order remanding the cause had been made 
by the Federal Court. 

Again appellant argues that if a party is seeking 
in good faith to remove a cause it works a great 
hardship to compel him to litigate his rights in two 
forums at the same time. Likewise, it is a great 
hardship for the plaintiff to go to the Federal Court 
and contest removal proceedings in an action which 
on its face is not removable, and meanwhile have his 
action stayed in the State Court. 

And so it is, in order to protect the rights of both 
parties, that the law should stand as now well estab- 
lished by the federal decisions. And there is nothing 
whatever in the changes made in said Section 29 to 
warrant such construction as appellant contends for. 

As bearing upon the construction of said Sec. 29, 
the appellant has copied in its brief the debate that 
took place in Congress when said section was under 
consideration. It is quite instructive, but as we read 
the same, it fails to sustain the contention of appel- 
lant in any manner. The debate that arose was 
caused by an amendment offered by Mr. Stanley. The 
reason he gives in support of the amendment appears 
on page 70 of appellant’s brief. Mr. Stanley was of 


American Surety Co. vs. Mills et al. 49 


the belief that in “every case” on removal, the ques- 
tion of jurisdiction should be settled in the State 
Court. He argued that such question could as well 
be adjudicated in the State Court and then an appeal! 
taken therefrom. He made no distinction between 
an action that was removable and one that was not 
removable. He thought that justice would be more 
likely to be had by allowing the State Court to pass 
upon the right of removal. 

Mr. Moon answered such argument by stating that 
the adoption of such an amendment would permit the 
State Court to go on and try the case and still allow 
the Federal Court, upon the filing of the petition, to 
take jurisdiction, thus giving both courts jurisdic- 
tion. Mr. Moon’s reply is found on page 71 of ap- 
pellant’s brief and shows clearly that such a condi- 
tion would arise in all actions whether they were 
removable or not. He concluded by stating that such 
an amendment would be utterly absurd. And such 
it would be, if the amendment of Mr. Stanley had 
been adopted, and it would have allowed the State 
Court to refuse to relinquish jurisdiction even in an 
action which was not removable. 

Mr. Stanley replied as is shown on page 72, and 
still further showed his intention in having his 
amendment cover both actions which were removable 
and which were not. His argument was that if the 
action was a removable one, that then the defendant 
would have his remedy by appeal. 

After setting forth said debate, appellant, on page 
74, comes to the conclusion that the Stanley amend- 
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ment was for the purpose of allowing the State Court 
to retain jurisdiction of causes which were not re- 
movable. Here is where appellant is in error, as no- 
where in the discussion can such an inference be 
drawn. The trouble with the proposed amendment 
was that it covered all cases whether removable or 
not and would thus allow the State Court to proceed 
in an action although it was removable. Appellant 
then adds: 


“Both sides conceded that, under the section 
as it was then before the House, the State Court 
could not retain jurisdiction even where the case 
was not removable.” 


Again, we state that appellant is in error in arriv- 
ing at such a conclusion, as nowhere in the debate 
does it appear that either side conceded that the State 
Court could not retain jurisdiction in an action which 
was not removable. 

So it appears that appellant is without any sup- 
port whatever on its construction of said Sec. 29. 
All of the federal and state decisions are against 
such construction, not only the decisions rendered 
prior to the Judicial Code, but all decisions rendered 
since. And we submit that the debate in Congress 
on said section in no way assists appellant in its ar- 
eument that the intention was by the simple amend- 
ments of making definite which theretofore had been | 
indefinite, and requiring notice, to so change all the 
established law on removals as to deny the State 
Court the right of proceeding in an action which was 
not removable. 
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AS TO QUESTION OF FEDERAL COURT HAVING JURISDICTION 
TO REQUIRE A PRO-RATING. 

Appellant takes up a great deal of space in its 
brief in an endeavor to show this court that in this 
class of cases the equitable theory of pro-rating 
should be required and that the Federal Court has 
jurisdiction in an action brought for such purpose. 

It appears to us that the appellant is premature 
in seeking to sustain the lower court in retaining 
jurisdiction of the Bill on the theory of equitable pro- 
rating. This question was raised by our motions to 
dismiss, and is not involved in the present appeal. 

Appellant should have confined its argument and 
brief to the matter which is now before this court, 
to-wit, an appeal from interlocutory orders refusing 
to grant the full injunctive relief prayed for. The 
plaintiff filed its Bill, to which certain defandants, 
the appearing appellees herein, filed motions to dis- 
miss. Said motions to dismiss squarely raised the 
question of whether or not the Federal Court could 
take jurisdiction of the action herein and require a 
pro-rating. This question was argued pro and con 
to the lower court and it held that it had jurisdiction 
and denied the motions to dismiss. That ruling, of 
course, Was against said defendants, appellees here- 
in, but they are not now before this court raising 
the question that the lower court erred in holding 
that it had jurisdiction in the action herein. So this 
question of jurisdiction should be left for determina- 
tion at the proper time, to-wit, upon an appeal, if one 
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be necessary, by said defendants after a trial upon 
the merits. 

It seems that appellant, in its brief on an appeal 
from interlocutory orders of this kind, should not 
go into the question of the jurisdiction of the lower 
court on the theory of pro-rating, but should proceed 
along the line that the court had jurisdiction and 
then show that the court erred in not giving it the full 
injunctive relief prayed for. And then if counsel for 
appellees raised the question that the lower court had 
no jurisdiction in the action, they could meet same 
by reply brief. While it might be incumbent upon 
this court to determine whether or not the lower 
court had any jurisdiction in the action whatever for 
the purpose of passing upon the question of whether 
the lower court erred in giving any injunctive relief 
whatever, still, if appellees do not at this time raise 
the question, then for the purpose of this appeal this 
court should assume that the lower court had juris- 
diction and determine the real question before it as 
to whether or not the appellant was entitled to the 
full injunctive relief asked. If this court, in looking 
over the Bill, came to the conclusion that the Federal 
Court had no jurisdiction whatever and that it would 
have to so decide when the matter was presented to 
it, then it would undoubtedly so hold at this time, 
which would be holding that the lower court erred in 
granting any injunctive relief whatever. But unless 
such want of jurisdiction clearly appears upon the 
face of the complaint, or unless counsel for the ap- 
pellees raise the jurisdictional question and present 
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their argument and authorities on the question, then, 
as we understand the law, this court, on an appeal 
from such interlocutory orders as herein appealed 
from, will not go into the jurisdictional question. 

In order that there may be no misunderstanding 
as to this jurisdictional question, we will state that 
it is not our intention to raise at this time the ques- 
tion of whether or not the lower court, in passing 
upon our motions to dismiss, erred in retaining juris- 
diction in the action and holding that a pro-rating 
should be had. We still hold to the position that we 
took on our motions to dismiss, and will raise such 
question at the proper time, if we deem it necessary. 
But this question we will not now discuss nor present 
any authorities thereon. So if the appellant is will- 
ing to meet us on the direct questions raised on its 
appeal from the interlocutory orders, and without 
taking so much space and spending so much time on 
matters which are not properly involved on this ap- 
peal, the issues will be narrowed down and the time 
of this court will not be unnecessarily taken up in 
now considering such question. 

Furthermore, if the question as to the right of the 
Federal Court to require a pro-rating is now raised, 
one of the real issues on this appeal is obscured. Once 
the court has come to the conclusion that the Mills 
judgment as obtained is a valid judgment against 
the Surety Company, the one question remaining is 
whether or not this judgment may be attacked by 
Leonard and Dithmer et al. The discussion of this 
question has been so intermixed and interwoven and 
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confused with the discussion of the right of the court 
to order a pro-rating that it is impossible to perceive 
where the argument on either is taken up or left off. 
The only apparent reason for such a mode of argu- 
ment is that had appellant segregated its discussion 
and authorities on the point of validity of the judg- 
ment as against Leonard and Dithmer, there would 
have been no reasoning or decision to support the 
same. 


JUDGMENT OF MILLS ET AL. VALID AS TO LEONARD AND 
DITHMER. 


This question has been put in issue for the first 
time by the argument of appellant in its brief herein. 
The complaint nowhere seeks to stay the Dithmer et 
al. and Leonard law actions and have the same tried 
in the equity action, on the theory that Mills et al. 
are interested parties and should be given a chance 
to contest their claims, nor does the complaint at- 
tempt to bring Mills et al. before the Federal Court 
with their judgment and give Dithmer et al. and 
Leonard a chance to contest the validity of the de- 
fault judgment. The complaint merely contains a 
recital that Dithmer et al. and Leonard claim that 
they are not bound by the default judgment, but it 
leaves open the question of when, where or how 
they are to attack or to be given a chance to attack 
said default judgment if they have such right. 

Judge Dietrich in rendering his decision must have 
had in mind the clear allegations of the complaint, 
and concluded that the complaint was not upon any 
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theory whereby the defendants would be given a 
chance in the present action to contest each other’s 
claims or judgments; in other words, that so far as 
the present action is concerned, the judgments, when 
obtained, will be treated as a liquidation of the differ- 
ent claims, and will be treated as conclusive and bind- 
ing between the three different groups. No other 
construction whatever could be placed upon the com- 
plaint. All of the arguments up to this time have 
been along this theory and in fact the Dithmer et al. 
and Leonard actions, since the filing of the complaint 
herein, have been proceeding in the different courts. 
And we believe that our contentions in this regard 
are borne out by the decision of Judge Dietrich, as in 
referring to the conclusiveness of the Mills judgment 
as to the several amounts in which the judgment 
claimants were damaged, he comes to the conclusion 
and so states that this is a point he does not decide. 
The reason is that such question had not been raised 
by pleadings or arguments. Is it fair to the lower 
court or counsel that this question be raised at this 
time and the true meaning of the decision be distorted 
because not interpreted in the light of facts? Then 
follows the other part of his order, showing in everv 
way that the lower court is treating the complaint 
according to its clear intent, and that all that said 
court is interested in is the matter touching the dis- 
tribution of the fund after all the actions have been 
tried in the pending law suits and judgments filed in 
said court. Then said court will have an accounting 
by taking the amounts of said judgments and deter- 
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mine what the pro-rate share of each group should 
be. In other words, the court is not interested in the 
question of a trial or contest between the different 
defendants or different groups of defendants as to the 
amounts of damages, but after they have been de- 
termined in the law actions, then said federal court 
will attend to the distribution among the different 
eroups of defendants and require a pro-rating for the 
sole purpose of preventing one group from obtaining 
more of the penal sum of the bond than it would be 
entitled to provided the aggregates of the judgments 
exceeded said penal sum. In brief, the theory of the 
present action is to have all the law actions go to 
judgment and then have an accounting to ascertain 
the pro-rate share of each. 


Even the assignment of errors as filed herein did 
not raise this issue. It is only as such assignment 
appears in the brief of appellant that the validity of 
the judgment of Mills et al. 1s questioned in relation 
to Leonard and Dithmer et al. 


Such has been the theory of the case heretofore as 
established by the pleadings, arguments before the 
court, statements of counsel, the holdings of the court 
and the assignment of errors preparatory to this ap- 
peal. Such discussion is out of place on this 
appeal. It might be, however, that this Court will 
consider that this question must now be considered 
and an adjudication made thereon. In the event this 
Court does give consideration to this question, we 
offer the following argument: 
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It is necessary first to give notice to the decisions 
cited by and discussion of appellant wherein much 
has been made of this question. An examination of 
the cases quoted from shows that there is not a single 
one which will sustain the position that a judgment 
secured in a court of law is invalid as against other 
claimants who were not parties in that suit but have 
thereafter started another equitable action. 

The case of Illinois Sur. Co. v. U. S., 226 Fed. 665, 
which is so copiously quoted from, does not involve 
the point at all. There were no other claimants who 
had already secured judgments on their claims, 
whose rights were involved in that suit. 


Appellant does not claim that this case holds that 
a judgment at law obtained prior to the equitable 
suit would not be conclusive—at least to the pro-rate 
amount of the judgment—but is commented on as 
seeming “a clear authority on the right to pro-rate.”’ 


The series of cases referred to on page 30 of ap- 
pellant’s brief, the first of said series being American 
Surety Co. v. Lawrenceville Cement Co., 96 Fed. 25, 
decided that under the act of August 18, 1894, 28 
Stat. L. 278, there should be a pro-rating among the 
claimants, and in this first case the court makes the 
statement that a judgment at law would not be bind- 
ing on the other suitors to the full amount of his judg- 
ment. But nowhere in these cases does it appear 
that the judgments obtained at law were invalid or 
not conclusive to the extent of the judgment creditors’ 
pro-rate share. Rather do these cases hold that such 
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judgment is valid and conclusive as hereafter shown 
in this brief. 

The New York cases, while upholding the juris- 
diction of the equity courts in suits against the surety 
companies and holding that, under their form of stat- 
ute, there should be a pro-rating, further hold that 
a judgment obtained at law before the equity suit is 
started is valid; and nowhere hold that the claim of 
the plaintiff, in such law action, need again be ad- 
judicated. 

In Guffanti v. National Sur. Co., 118 N. Y. Supp. 
207, there is no mention of any other claimants nor 
of any judgment which had been secured prior to 
that action or any statement as to how such judgment 
would be treated. 

The only New York case wherein its appears that 
there had been other suits at law and judgments ob- 
tained in other courts is Ill. Sur. Co. v. Mattone, 122 
N. Y. Supp. 928. Counsel for appellant attempts to 
make it appear that those who had secured judg- 
ments at law were compelled to come in and prove 
their claims over again. A careful reading of the 
opinion, however, discloses the fact that such was not 
the procedure. The court, on p. 929, makes the fol- 
lowing statement: . 


“It is true that the Musco case, above cited, 
was an action at law by an individual claimant to 
recover his own loss, and was not for the benefit 
of creditors generally, and it also appears by the 
complaint in this action that judgments have been 
obtained against plaintiff in courts having no 
equitable jurisdiction.” 
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The court by its next statement clearly shows that 
it considers these judgments valid by reason of the 
fact that proper objection had not been made during 
the trials of the separate law actions. 


“It does not appear, however, that the point 
was taken in any of these actions that an action 
at law would not lie at the suit of a single credi- 
tor, and in the Musco case it does appear that no 
such question was discussed or considered.” 


Counsel had apparently suggested to the Court 
that as to those law actions which were still pending 
and which had not gone to judgment, the proper 
method would be to enter the defense that an equit- 
able action had been started in which the rights of 
the plaintiffs in the law action then pending would be 
adjudicated. But the court, referring to those ac- 
tions, stated: 

“But even if plaintiff can successfully defend, 
upon this technical ground, the numerous actions 
brought against it at law, it is unreasonable that 
it should be compelled to incur the expense of do- 
ing so, when the claims of all parties can be equit- 
ably determined and adjudicated in an action 
properly brought for that purpose.” 


This clearly shows that the equitable proceedings 
in that case were for the purpose of adjudicating the 
rights of those parties who had not already proceeded 
to judgment. The further reasoning of the court is 
all to the same effect. The one ground for upholding 
the equitable jurisdiction in these cases has been to 
avoid multiplicity of suits. 
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‘In cases where many persons have claims and 
are prosecuting or are about to prosecute them 
at law against one of the defendants or class of 
defendants or a fund liable in equal degree to all 
those persons and to others, the court of equity, 
to forestall a multiplicity of actions, has jurisdic- 
tion of an action for a general accounting and ad- 
justment of all the rights, and to restrain separ- 
ate and individual actions at law in the same or 
other courts, thus bringing all the litigation into 
one suit. ~ *.*"* Sueh an action as thisuemien 
in the nature of an action of interpleader wherein 
several parties make conflicting claims to the 
same fund, but is entertained for the purpose of 
preventing a multiplicity of actions.” 


If this be the main purpose, then nothing is to be 
gained by compelling one who has already secured 
a judgment against the Surety Company to come into 
the equitable action and again prove his claim. The 
effect of this would be to lengthen the proceedings, 
rather than to avoid excessive litigation. The only 
object of the equity suit is to stop those proceedings 
which are at the time being prosecuted, and to have 
those parties come in and prove their claims in the 
same sult. 

Cappadonna v. Ill. Sur. Co., 125 N. Y. Supp. 162, 
referred to in appellant’s brief, p. 44, was an action 
brought in equity by one creditor for himself and 
others. The Surety Co. had set up a defense of being 
discharged by reason of having paid “judgments up 
to and in excess of the sum of $15,000.” On demur- 
rer to this defense it was held that since the Company 
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did not allege that it had paid out $15,000, but simp- 
ly had paid judgments to the sum of $15,000, the de- 
murrer would be sustained. The reason for sustain- 
ing the demurrer was that the pleadings of the Sure- 
ty Company would cover a case where the company 
had settled judgments which exceeded in amount 
$15,000 by paying on a compromise a less sum. The 
Court, proceeding with a general discussion of the 
right to set up as a defense the payments of judg- 
ments, states: 


“Under these decisions [ think it very doubtful 
whether the defendant can plead the payment of 
judgments recovered in actions at law to the full 
amount paid thereon, if they would be more than 
the pro-rate share of the creditor. The defendant 
could have adopted in this matter the same pro- 
cedure it used in the Mattone case.”’ 


This certainly signifies that the New York court 
would permit a defense by the Surety Co. of the pay- 
ment on prior judgments to the amount of the pro- 
rate share. This pro-rate share of their judgment is 
all Mills et al. are allowed by the order appealed from 
herein. This New York case, therefore, is not in 
favor of the appellant, but is contrary to its conten- 
tion. 

The Pennsylvania case, Carson v. City ete. Sur. 
0.,.224 Pa. 223, 73 Atl. 425, which appellant has 
set out in full, is ikewise unfavorable to appellant. 
The point under discussion was not clearly raised and 
decided therein, but the court, by force of necessity. 
was compelled to consider the validity of the prior 
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judgment which had been paid by the Surety Com- 
pany and in holding that payment by the Surety Co. 
on said judgment to the amount of the pro-rate share 
thereof was a defense up to such proportionate 
amount, it decided that said judgment was a valid 
judgment even against third persons. 

All the cases, therefore, which have been cited or 
quoted from simply hold that under the statutes upon 
which said cases arose the pro-rating theory has been 
followed by those courts. It may be that this is all 
counsel expected to prove by their use. Nevertheless, 
appellant has thrown in remarks here and there to 
the effect that some of the cases hold a judgment cred- 
itor at law must come into an equity court and prove 
his claim over again and that Mills et al. must now 
come into this equity suit and again prove their claim 
which formerly went to judgment. But said cases 
instead of proving this statement bring one irresist- 
ibly to the opposite conclusion. 


Can an action on a surety bond given in pursuance 
to Sections 295, 296, Idaho Revised Codes, be prose- 
cuted in law, or must it be in equity only? Once it 
is admitted that an action at law may be had under 
these sections, the conclusion must follow that a judg- 
ment recovered in such law action concludes not only 
the surety company, but other claimants as well. If 
this be not so, then the jurisdiction of the law court is 
of no consequence, and any proceeding therein a 
sham. Counsel for appellant recognizes how ridicu- 
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lous is their contention that the judgment is not con- 
clusive against other claimants, if it can be shown 
the law court does have jurisdiction over this class of 
cases, so appellant has attempted to show that there 
is no jurisdiction except in equity. They base their 
argument on New York and federal cases. By the 
decisions of neither court are they sustained. 

The question has arisen several times in the New 
York courts. Among the decisions commenting on 
this point, Lordi v. People’s Sur. Co., 126 N. Y. Supp. 
180, is favorable in its result to the appellant; and 
even this case criticises the rule which it felt con- 
strained to lay down by reason of a former New York 
decision. The decision of the Court of Appeals which 
is cited in that case as an authority, is Cappadonna 
v. Ill. Sur. Co., 125 N. Y. Supp. 162. An examina- 
tion of this case shows that the point was not decided 
therein. Other New York cases have settled the law 
in New York and there can be no further doubt as 
to this question. Musco v. United Sur. Co., 1v7 WN. ©. 
Supp. 21; Alessandro v. Peoples’ Sur. Co., 127 N. Y. 
Supp. 072, and Carozza v. Peoples’ Sur. Co., 13h N. Y. 
Supp. 448, have laid down the law in unmistakable 
terms. The Alessandro case, swpra, was an action 
at law. The objection was made in this case that the 
law court had no jurisdiction and attention was call- 
ed to the Guffanti cases. After referring to these 
cases, the court holds: 


“The cases cited do not hold that an action at 
law can not be maintained upon the bond by a 
single depositor, where there is an entire absence 
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of proof of the existence of other creditors. In 
the case at bar there is no proof that the money 
of any persons other than the plaintiff was embez- 
zled, and, so far as appears, at the time his action 
was commenced, he was the only creditor author- 
ized to maintain an action upon the bond. In the 
absence of proof of the existence of other creditors 
entitled to share in the fund, no authority to 
which our attention is directed supports the con- 
tention that this action was not properly brought 
and properly disposed of.”’ 


In Carozza v. Peoples’ Sur. Co., 131 N: Yossie 


448, the action was brought on the law side of the 
court and counsel argued it should have been prose- 
cuted in equity. It was held: 


“There is nothing in the nature of the plain- 
tiff’s claim which precludes its prosecution at law, 
and it does not appear anywhere in the case that 
the claimants against the surety are numerous, 
or, in fact, that there are any claimants at all, 
except this plaintiff. There is, therefore, no rea- 
son for relegating plaintiff to an equity suit, or 
denying him his remedy at law.” 


These cases all arose under the same statute. The 


two cases last quoted show the final outcome of the 
controversy in New York over the jurisdiction of a 
law court to entertain such an action. 


Likewise the decisions in the courts of the United 


States establish the principle that law courts have 
jurisdiction of this kind of an action. Most of the 
federal cases have arisen under the federal statute, 
28 Stat. L. 278, 6 Meds otal ine Zoe | Uiniereracute 
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was amended in 1905. As amended this statute pro- 
vides that “only one action shall be brought,” and 
that any person commencing this action shall give 
notice to all known creditors and make publication 
in some newspaper, after which any creditor may 
intervene; that the surety company shall pay the 
amount of the bond into court, whereupon a pro-rate 
distribution of the proceeds shall be made. It is not 
strange that some decisions interpreting this act have 
held that the one action should be brought in an 
equity court which would have charge over all pro- 
ceedings and of the distribution. Such was the hold- 
ing of Ill. Sur. Co. v. U. S., 212 Fed. 136. However, 
even under this statute the Federal Courts have not 
been uniform in their decisions. In Ill. Sur. v. U.S., 
215 Fed. 334 at 339, where this same statute was in- 
volved, the court makes the following comment: 


“Whether the action authorized by the statute 
in question is an action at law or in equity seems 
to us of no practical importance in this case, and 
therefore requires no discussion, because both 
parties duly waived a trial by jury and thereby in 
effect requested the court to try the case without 
a jury.” 


In U.S. v. Wells, 203 Fed. 146, the court stated: 
“There is, in my opinion, strong ground for 
holding that the provision of this act that only one 
suit shall be instituted by a creditor or creditors 
and for notice to other creditors of their right 
to intervene, with the further provision that if the 
recovery on the bond is inadequate to pay the 
amounts due all creditors judgment shall be given 
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to each creditor pro rata of the amount of 
the recovery, has the effect of making the amount 
due on the bond a trust fund which can only be 
properly administered in equity and distributed 
among (eden in an equitable proceeding; 
se ‘ This view is emphasized by the fact 
that there is no right of intervention in a case at 
common law, and that a court of law has no ade- 
quate machinery for the entertainment and dis- 
tribution of funds among the various bene- 
ficiaries entitled thereto. McKemy v. Supreme 
Lodge (C. C. A., 6), 180 Fed. 961, 966, 104 C. C. 
A. 117. See also 2 Bates’ Fed. Proc. at Law, 
§ 1042, p. 789. It is true, however, that on the 
other hand various actions at law have been main- 
tained under this Act of 1905 in which no ques- 
tion as to the jurisdiction at law was suggested 
either by counsel or the court. Hill v. Surety Co., 
200 U. 3. 197, 26 Sup. Ct. 168, 50) Li eda are 
Mankin v. Ludowici-Celadon Co., 215 U. S. 583, 
30 Sup. Ct. 174, 54 L. ed. 315; United States v. 
Construction Co., 222 U. S. 199, 32 Sup, Cis 
596 L. ed. 163; United States v. Winkler (C. C.), 
162 Fed. 397. * * * * Passing, then, this juris- 
dictional question, and assuming that, at least 
without objection of the parties, the jurisdiction 
at law may properly be entertained in this case, 


It therefore appears that even under this amend- 
ment of 1905, which has features calling for equit- 
able jurisdiction stronger by far than any other stat- 
ute which we have observed, the law court will enter- 
tain jurisdiction providing no objection is made 
thereto. 
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We now eall attention to the statute before the 
amendment of 1905. The statute formerly read as 
follows: 


“T'The contractor shall] execute the usual penal 
bond, with good and sufficient sureties, with the 
additional obligations that such contractor * * * 
shall promptly make payments to all persons sup- 
plying him or them labor and materials in the 
pr osecution of the work provided for in such con- 
tract; *~ * * * upon which [bond] said person 
or persons supplying such labor and materials 
shall have a right of action, and shall be author- 
ized to bring suit in the name of the United States 
for his or their use and benefit against said con- 
tractor and sureties and to prosecute the same to 
final judgment and execution; * ne 

6 Fed. Stat. Ann. 125. (28 Stat. L. 278.) 


There is no decision holding that under this stat- 
ute it was incumbent upon the plaintiff to start his 
suit in equity. The authorities are unanimous in 
giving to the law side of the court jurisdiction of 
actions brought under this statute. The case of III. 
Sur. Co. v. U. 8. 212 Fed. 186, above quoted from to 
the effect that after the 1905 amendment the action 
should be in equity, distinguishes the statute as it 
read before the amendment. On page 188 the court 
states: 

“The Act of August 13, 1894, entitled ‘An Act 
for the protection of persons furnishing materials 
and labor for the construction of public works,’ 
did contemplate separate actions at law upon the 
bond by any and all creditors in the name of the 
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United States but for their own use. Parties ob- 
taining judgment would be paid in the order in 
which actions were brought.” 


In Mankin v. U. S., 215 U. S. 588, the court says: 
“The present action accrued after the passage 
of the statute of February 24, 1905, amending 
the act of August 138, 1894, in which original act 
a right of action was given in the name of the 
United States for the use and benefit of the per- 
sons supplying labor or materials in the prosecu- 
tion of work provided for in the contract, and re- 
quiring a bond for the benefit of such persons. 
In that act there was no limitation upon the num- 
ber of actions which might be brought, nor was 
there any preference given to the United States 
in a recovery upon the bond.” 


We now desire to call attention to the series of 
cases commencing with Am. Sur. Co. v. Lawrenceville 
Cement Co., 96 Fed. 25, and referred to in appellant’s 
brief, pp. 30-4. These cases arose under the statute 
above quoted and in our minds are authority for the 
proposition that the law court has jurisdiction of this 
class of cases, and that any judgment which is ren- 
dered by the law court is conclusive upon the other 
parties to the equity suit. After the equity suit was 
started the United States made a formal appearance 
therein by way of intervention (110 Fed. 913). It 
proceeded, however, with a law action to prosecute 
its claim. The defendant in the suit pleaded the pay- 
ment of a former judgment and also set up the facts 
concerning the equity suit (the equity suit is reported 
96 Fed. 25). The Surety Co. also made a motion for 
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a stay of proceedings in the law court. The judge, 
after holding that he had the power to grant the stay, 
nevertheless decided that he did not think it neces- 
sary to do so. 

“So far as we can perceive, nothing would [be 
gained] except a speedier adjustment of all the 
questions involved, because we are of the opinion 
that the American Surety Company may, in this 
suit at common law, present to the court all the 
facts which are justifiable in the equity cause, so 
that thus, in this suit, we may apply the same 
rule of priority, if priority exists, or of pro rata 
distribution, if the law requires pro rata distribu- 
tion, as the chancellor would. Consequently, as 
we are of the opinion that ultimately the United 
States can recover no more in this suit than if 
they were compelled to submit to our jurisdiction 
in the equity cause, so that all that could be gain- 
ed thereby would be a speedier termination of the 
questions involved, our conclusion is that there 
are not sufficient substantial interests at stake to 
justify us in proceeding in the summary way 
which this motion asks for.” 

United States v. American Surety Co., 110 
Fed. 913. 


The appeals from this decision, reported in 123 
Fed. 287, 126 Fed. 811, sustain the holding of the 
court that it had jurisdiction to decide the case. 

While discussing these cases, we desire to further 
eall attention to the disposition made of the judg- 
ment of Lawrenceville Cement Co., which had been 
secured before the equity suit (96 Fed. 25) had been 
commenced. After the decision of 96 Fed. 25, the 
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claims of the different parties were filed before a 
master and proof made thereof. The Lawrenceville 
judgment had been paid by the Surety Co., which in 
turn had been reimbursed by a guarantor. On pro- 
rating, this judgment was turned in for its full 
amount and the decision of the court in American 
Sur. Co. v. Lawrenceville Cement Co., 110 Fed. 717, 
at 724, shows that proof of this claim did not have 
to be made over again, but the judgment was con- 
sidered conclusive. 


“Therefore, with regard to the claim of the 
Lawrenceville Cement Company, the marshaling 
in this suit, with reference to all other creditors, 
is to be exactly the same as though the Lawrence- 
ville Cement Company had not been in any part 
paid, or as though the American Surety Company 
had not been reimbursed. In determining, there-_ 
fore, the pro rata distribution to the claimants 
who have been unsatisfied, the proper percentage, 
or the whole, as the case may be, of the claim of 
the Lawrenceville Cement Company, will be esti- 
mated as though still due from the complainant.” 


We further desire to call attention to the quota- 
tion from the equity suit (96 Fed. 25, at p. 29), 
copied in appellant’s brief at p. 32 and emphasized 
by italics. 

“The question must arise, once for all, in each 
of the common law suits as to the actual amount 
of the claim in each of the others, and the deter- 
mination must be final; and yet it could not be 
made in such way as to bind the other suitors. 
(The italics are ours.)”’ 
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This is evidently relied upon to show that a judg- 
ment obtained at law is not conclusive. When clearly 
understood, this statement conveys no such meaning. 
It was made by a court which had the opinion that 
even in a law action the principle of pro-rating would 
apply. According to this principle in each law action 
which was brought, the Surety Company would set 
up as a defense the amount of other claims for which 
it was being sued or would be sued. Proof of those 
several claims would be made by the Surety Company 
as a defense. But a determination as to the amount 
of these claims which are set up by the Surety Com- 
pany as a defense would not be conclusive upon those 
other claimants who would later prosecute their 
claims to judgment. 

The argument of the Court is for the purpose of 
showing that pro-rating should be allowed and that 
the equity court should take charge of all claims 
which have not gone to judgment before the date of 
the equity suit. It:1s not an argument against the 
conclusiveness of any judgment secured at law. 

The following example will explain the theory of 
the Court. A, B and C have claims against a surety 
company on its bond, exceeding the penal sum there- 
of. A already has a judgment; B is prosecuting a 
law action; C has not yet started any action. In the 
law action of B, C not being a party thereto, the 
surety company would set up a defense for the pur- 
pose of compelling a pro-rating. It would introduce 
the judgment of A and proof as to the amount of the 
claim of C. The judgment of A would conclude the 
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amount of the claim of A, but proof of the claim of 
C would have to be made in detail. C, however, when 
he starts his law action at a later date, will not be 
bound by the determination of the court in the action 
of B, he not being a party thereto, as to the amount 
of his (C’s) claim. 

It will be seen, therefore, that all the United States 
eases have upheld the jurisdiction of the law side of 
the court. It is true that many of these cases have 
also upheld the theory of pro-rating. But as stated 
before in this brief the question of pro-rating is not 
at issue herein. Judgments may well be recovered 
in law actions and the principle of pro-rating be ap- 
plied to those judgments. Such a procedure does not 
question the validity or conclusiveness of the several 
judgments, but simply marshals the assets which are 
to be applied to the satisfaction of such judgments. 

The decisions hold the law court has jurisdiction. 
They force the conclusion that the law court has 
jurisdiction to entertain a case of this class. Once a 
case is started the court has jurisdiction of the sub- 
ject matter and of the parties; it proceeds to judg- 
ment; all proceedings have been regular; an equity 
suit is started by other parties. On what ground 
are they to contest this law judgment? The only 
ground must be that the court had no jurisdiction 
when entering such judgments; but this contention 
is directly contrary to the premise with which we 
started, namely, that the court would have jurisdic- 
tion. There is no escape from the conclusion that 
when the equity suit is commenced, a judgment ob- 
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tained at law before such suit can not be questioned 
as to its validity, for if the court entering the judg- 
ment had jurisdiction of the subject matter and 
parties, its validity could be attacked only by reason 
of fraud or collusion. The only power which the 
equity court has is to control the assets which are 
to be used for the satisfaction of the judgment, and 
if the equity action be in that jurisdiction which up- 
holds the right of pro-rating, the equity court will 
assign to the satisfaction of this judgment only the 
pro-rata share. 

The Idaho State Court was of the opinion that it 
had jurisdiction of the Mills et al. action and had pro- 
ceeded with the same to judgment. As a matter of 
fact no objection was made to the jurisdiction of the 
State Court on the ground that there should be a pro- 
rating or on the ground that there were other claim- 
ants who were not before the court. An examination 
of the statutes of the State of Idaho and the circum- 
stances under which the Mills et al. action was prose- 
cuted, make it certain that had such question been 
raised, the same would not have been sustained by 
the Idaho Court. Even if there had been no state or 
federal decisions upholding its jurisdiction, under 
said statutes and circumstances the court would 
never have doubted its jurisdiction. 

In the first place, distinctions between actions at 
law and suits in equity and the forms of all such 
actions and suits are prohibited by Article V, See. 1, 
of the Constitution of Idaho. It is hardly possible 
therefore, that any objection could have been made to 
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the jurisdiction of the court in the Mills et al. action 
on the ground that the same should be prosecuted in 
the equity side of the court. Furthermore, Sec. 4111 
Idaho Revised Codes, has provided the most extended 
license for intervention. Any person who has an 
interest in the matter in intervention may intervene 
in any action or proceeding. Any difficulties which 
the Federal Courts sometimes labor under by reason 
of the fact that the United States statutes did not 
provide for intervention, could not beset any judge 
sitting within the State of Idaho. And then the 
statutes directly involved herein necessarily imply 
that an action on said bond may be prosecuted by one 
person without giving notice to all others who might 
be interested and furthermore expressly negative the 
idea that there must be one suit only in prosecuting 
claims against a surety company. 

“Every official bond executed by any officer 
pursuant to law is in force and obligatory upon 
the principal and sureties therein to and for the 
State of Idaho, and to and for the use and benefit 
of all persons who may be injured or aggrieved 
by the wrongful act or default of such officer in 
his official capacity, and any person so injured or 
agerieved may bring suit on such bond, in his own 


name, without an assignment thereof.” 
Idaho Revised Code, §295. 


“No such bond is void on the first recovery of a 
judgment thereon; but swt may be afterwards 
brought, from time to time, and judgment re- 
covered thereon by the State of Idaho, or by any 
person to whom a right of action has accrued, 
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against such officer and his sureties, until the 
whole penalty of the bond is exhausted.” 
Idaho Revised Code, §296. 


The federal cases have allowed separate actions at 
law on the contractors’ bond set forth herein. The 
federal statute is silent as to whether or not more 
than one action would be allowed. Now what court 
would ever hold that only one equitable action could 
be had under the Idaho statute which specifically 
provides for more than one action? The Idaho Su- 
preme Court, in construing said sections, has held 
that any aggrieved party may bring a separate ac- 
tion at law for damages thereunder and further that 
several aggrieved parties, under the same breach of 
the same bond, may join in one action at law under 
separate causes of action. 

State ex rel. Mills v. Am. Sur. Co., 145 Pac. 
HOOT. 
State v. T. G.'@ S. Co., 152 Pac. 189. 


There is a further distinction which makes such 
a decision on the part of the court all the more rea- 
sonable. Most of the bonds which are referred to in 
the United States cases are contractors’ bonds. These 
were given when a certain contract was started. 
When that contract was completed there was a short 
length of time given in which the work was to be ac- 
cepted. Within a short period those parties who had 
claims against the contractor could start their cause 
of action to recover against the contractor. This was 
on one piece of work and the Hability on the bond 


76 American Surety Co. vs. Mills et al. 


accrued for the different parties just about the same 
time, and suits would naturally be started about the 
same time. 

The official bond involved in our present case is 
one which insured faithful performance on the part 
of the officer over a period of years. Causes of action 
on this bond might arise at any time over that period. 
These causes of action would not necessarily be re- 
lated to the same transaction. There might be a 
negligent act in one part of the State in connection 
with the examination of one bank; two years later 
there might be another cause of action arise in an- 
other part of the State in connection with another 
transaction. 

Let us adopt for a moment the contention of ap- 
pellant herein, and consider a case which might arise 
thereunder. 

Suppose a breach occurs immediately after an 
officer assumes the duties of his office; he is sued on 
this breach and judgment recovered, but before judg- 
ment is paid, another breach has occurred; an equit- 
able action is started involving this breach and the 
plaintiff in the first suit is enjoined from levying 
execution and forced to come into this action and try 
his cause over again; another judgment is obtained, 
but before payment, a third breach has occurred 
upon which suit is brought. The plaintiffs in the 
first two suits must again come in and not only be 
enjoined from collecting their judgments, but must 
offer evidence and prove their claims to be valid once 
more. And so on ad infinitum. 
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The court must have had in mind this very dis- 
tinction, when in American Sur. Co. v. Lawrence- 
mole Cement Cor, 96 Fed. 25 at’ p. 27 i stated: 

“On equitable principles, all individuals who 
may acquire rights under the bond stand in the 
same relation to each other as holders of several 
obligations secured by the same mortgage or deed 
in trust,specified therein, but issued at different 
dates. There is only one underlying equity, 
which necessarily, on equitable principles, pro- 
tects all interested, whether it be the United 
States or individuals, share and share according 
to the proportions of their several claims. It is 
possible that, from the necessity of things, there 
may be exceptional instances, where one creditor 
has been allowed to proceed to a prior judgment; 
thus, through some laches, or in consequence of 
other liabilities being contracted subsequently, 
obtaining an unavoidable preference. 


If in the interpretation of the Federal statute, 
separate law actions have been permitted, how much 
more reasonable to find such an interpretation under 
the Idaho statutes and the different conditions which 
they are meant to cover. 

In sustaining the validity of judgments secured 
prior to an equity suit asking for a pro-rating, the 
courts have simply followed well-settled principles 
of law. 

Mills, Leonard, Dithmer and others claim a liabil- 
ity against the Surety Company. Each stands in 
the relation of a creditor. They may proceed at dif- 
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ferent times (at least if no objection is made at time 
of suit) and secure an adjudication of their claims. 
If one has proceeded to judgment, this judgment is 
conclusive as to amount and validity against all per- 
sons. 


“It is now well settled upon high authority 
that where no fraud or collusion has been shown 
in the recovery of a judgment, such judgment is 
conclusive of the fact and the amount of the in- 
debtedness of the judgment-debtor, and it cannot 
be collaterally impeached by third persons in a 
subsequent suit where such indebtedness is called 
in question * * * Anda judgment obtained 
without fraud or collusion is conclusive evidence, 
in suits between creditors in relation to the prop- 
erty of the debtor, of the fact and the amount of 
the indebtedness of the latter.” 

Black on Judgments, §605. 


The other general authorities support the law as 
laid down by Black. 


Freeman on Judgments, Secs. 334-7. 
Bigelow on Estoppel, 167-8. 

Freeman on Executions, Sec. 136. 

Bump on Fraudulent Conveyanees, 576-7. 
Wait on Fraudulent Conveyances, Sec. 270. 


The leading case is Candee v. Lord, 2 N. Y. 269. 
In that case the court held: 

“Tn creating debts, or establishing the relation 
of debtor and creditor, the debtor is accountable 
to no one unless he acts male fide. A judgment, 
therefore, obtained against the latter without 
collusion is conclusive evidence of the relation 
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of debtor and creditor against others: First, be- 
cause it is conclusive between the parties to the 
record, who in the given case have the exclusive 
right to establish it; and second, because the 
claims of other creditors upon the debtor’s prop- 
erty are thru him, and subject to all previous 
liens, preferences, or conveyances made by him 
in good faith. Any deed, judgment or assurance 
of the debtor, so far at least as they conclude am, 
must estop his creditors and all others. 

It follows from the principles suggested that a 
judgment obtained without fraud or collusion, 
and which concludes the debtor, whether ren- 
dered upon default, confession or after contesta- 
tion, 1s upon all questions affecting the title to 
his property conclusive evidence against his 
creditors to establish, first, the relation of debtor 
and creditor, between the parties to the record, 
and second, the amount of the indebtedness.”’ 


This statement of the law is so convincing that this 
case has been cited and quoted from by all text-book 
writers and used as an authority in all later cases 
wherein this question was raised. 

Bensimer v. Fell, 29 A. S. R. 774. 

Weaver v. Haviland, 40 A. 8S. R. 631. 

Alkire v. Richesin, 91 Fed. 79. 

Ledoux v. Bank of Am., 48 N. Y. Supp. 771. 
Moore v. Curry, 106 Ala. 284. 

Hersey v. Benedict, 15 Hun. 282. 


Such is the general principle of law covering this 
case. Appellant has failed to assign any reasons 
why the present case is any exception. The principle 
of this case has been followed where ordinary rela- 
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tions have existed between different creditors, and 
in no case analogous to the one at bar have the 
courts departed from the holding of the early New 
York decision. 

The Federal decisions have treated this class of 
cases ‘according to the principles of marshaling as- 
sets. The theory of equity jurisdiction advanced in 
the American Sur. Co. v. Lawrenceville Cement Co., 
96 Fed. 25, is stated on page 29 of that case as fol- 
lows: 

‘“Marshaling assets, however, is a favorite 
equitable ground of jurisdiction. In this case 
we have a quasi fund—that is, the penal sum of 
$18,000, named in the bond executed by the com- 
plainant—to be distributed on an equitable basis 
among numerous claimants. It will be found, as 
we proceed, that this fund cannot be distributed 
expeditiously or justly without the aid of this 
court sitting in equity.” 


In marshaling assets for the satisfaction of judg- 
ments and other claims the validity of the judgment 
is not questioned. Suppose A has two pieces of prop- 
erty, X and Y, each worth $10,000. 6B secures a 
judgment against A for $15,000. By the law of the 
State this judgment is made a lien upon all real es- 
tate of A. C later takes a mortgage on X. B starts 
to satisfy his judgment and issues execution on both 
X and Y. C goes into equity and asks that the assets 
of A be marshaled and that B satisfy his judgment 
as far as possible from Y. Can it be said that the 
claim of B, upon which he secured his judgment, is 
again put in proof in this equity suit? 
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A ease based upon facts similar to this hypotheti- 
cal statement arose in South Carolina. A statute of 
that State provided that, when a judgment against a 
railroad corporation for personal injuries was se- 
cured, the judgment should relate back to the time the 
eause of action arose and be a first Hen. A mort- 
gage on the property of the railroad company had 
been given; and at a later date a cause of action 
arose and judgment was secured by a _ passenger 
traveling with the company. Upon a foreclosure of 
the mortgage, this judgment creditor intervened and 
set up his prior right. The mortgagee claimed the 
right to dispute the validity of the judgment. The 
court held this right did not exist. 

“When, in marshaling the assets of this in- 
solvent railroad company, the mortgage creditors 
and those claiming through them are met by this 
judgment and its claim to priority, they have the 
right to examine it, to look into the cause of ac- 
tion, to ascertain when and where the action was 
brought, to know if the conditions of the law ex- 
isting when their mortgage was executed have 
all been complied with. They have the right to 
inquire into the jurisdiction of the court, and, 
above all, they are entitled to know that there was 
no fraud or collusion or gross neglect in obtain- 
ing the judgment. But, when all these are es- 
tablished, this judgment, when duly pleaded and 
proved in the court of the United States sitting 
in South Carolina, has the effect, not only of 
prima facie evidence, but of conclusive proof of 
the rights thereby adjudicated. A refusal to give 
it force and effect in this respect, which it has in 
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the State in which it was rendered, denies to the 
judgment creditor a right secured to him by the 
constitution and laws of the United States.” 
Central T. Co. v. Charlotte, C. & A. R. Co., 
65 Fed. 257, 262. 


Other analogous cases arise in allowing claims in 
Bankruptcy, in receiverships, and in the settlement 
of estates. 

No one would suggest that a claim which had gone 
to judgment prior to the death of the testator could 
be contested during the settlement of the estate, ex- 
cept as to the question of how or when the judgment 
was secured. The same principle is involved if it 
be true that the debts are in excess of the assets of 
the estate. The “fund’’ must then be distributed to 
the claimants. It avails the appellant nothing to 
say that it was unknown at the time of securing the 
judgment that there would be debts in excess of as- 
sets and therefore a “‘fund” for distribution; for the 
same may be true under the statutes involved herein. 
It has been shown above how one cause of action 
may have gone to judgment before another has aris- 
en. If the cause of action first arising is for a sum 
less than the penal bond, there is no “fund” for dis- 
tribution in this case either at the time of securing 
judgment. 

The same rule applies when a judgment is pre- 
sented in the bankruptcy courts: 

“Where the amount of a claim has been deter- 
mined by a State Court, and judgment entered 
therein, such judgment is conclusive upon the 
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bankruptcy court, and the judgment creditor will 
not be permitted to prove for a greater amount.” 
Collier on Bankruptcy, 861 (10th ed.) 


“The judgment, when offered for proof, may be 
attacked only for fraud, collusion or want of ju- 
risdiction, under the usual rules.”’ 

Remington on Bankruptcy, §682. 


In none of these analogous cases has the principle 
as first laid down in Candee v. Lord, 2 N. Y. 269, 
been departed from. 

The contention we make is not contrary to the best 
interests of the surety companies. In fact, the posi- 
tion which we are taking, viz., that law courts do 
have jurisdiction, is, in the majority of cases, favor- 
able to the surety companies. Suppose an action is 
started at law by a single plaintiff, for a sum less 
than the amount of the bond. Does the company de- 
sire to force him into equity by means of an equity 
suit and bring in all others who may have claims 
against it? By no means, for if this plaintiff pro- 
ceeds with his single cause of action, it may be that 
other creditors because of their laches or lack of in- 
terest will permit their causes of action to lapse. The 
company does not desire to excite more claimants to 
action. It will not raise the question of the jurisdic- 
tion of the law court. The one plaintiff secures judg- 
ment; and, if no other claimants have become active, 
the company will pay the judgment. But if other 
claimants have started suit so that the total amounts 
of all claims exceed the amount of the bond, they ask 
the aid of equity, in order to secure a pro-ratinge— 
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just as they have done in the case at bar. Such a 
procedure favors the company. But what justice is 
there in the claim of the surety company that the 
claim of plaintiff must be proven again in the equity 
suit-when it was contested without objection to juris- 
diction in the law court—the court where they de- 
sired the trial to be had? 


Law courts have jurisdiction of this class of cases. 
In not a single case has an equity court refused to 
give full faith and credit to a judgment secured in a 
law court prior to the suit in equity asking for a pro- 
rating. The general principle of law must be depart- 
ed from if such judgment is not held conclusive. In 
no analogous case has such a departure been made 
from this well-established principle of law, and no 
reason is assigned why such departure should be 
made in this case. 


AS TO DEDUCTING DIVIDENDS FROM PRO RATE SHARE. 

The argument of appellant that the dividends 
should be deducted from the pro-rate share of Mills 
et al. is without any force. The complaint shows that 
the aggregate amount of the claims is about $90,000. 
It further appears in the proceedings for stay, pend- 
ing the appeal, that the total amount of the three 
dividends paid by the Receiver is 18%. All parties 
have received the same per cent. Eighteen per cent 
of the $90,000 would equal $16,200, which, deducted 
from the $90,000, would leave $73,800 due Mills et 
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al., Dithmer et al. and Leonard. It thus appears 
that the amount still due would be in excess of the 
penal sum of the bond of $50,000. As the Surety Co. 
is liable to the full amount of $50,000, it makes no 
difference to it then whether Mills et al., Dithmer et 
al. and Leonard have received a part of the payment 
of their claims from another source, the bank itself. 
If they have in the aggregate sustained damages to 
the amount of $90,000, then they would be entitled 
to collect, if they could, $40,000 from other sources, 
or from the principal, and still hold the Surety Co. 
to the penal sum of its bond. Appellant argues that 
the total sum of the dividends of $16,200 should be 
deducted from the $50,000, the amount of the bond, 
in other words, that it should be given credit for the 
dividend regardless of how many thousand dollars 
the said parties had been damaged over the sum of 
$50,000. It is evident that the Surety Co. could only 
ask to have the dividends deducted when they ex- 
ceeded the sum of $40,000, the amount of the dam- 
ages above the amount of the bond. For instance, if 
all parties collected dividends to the amount of $60,- 
000, then there would remain due them only $30,000, 
and the Surety Co. would, of course, be entitled to 
have the amount of $20,000 deducted from the 
amount of the bond so that it would only have to pay 
the balance of $380,000 due. 

In arriving at the pro-rate share, the dividends 
received would not effect the computation. All parties 
received the same per cent, and therefore, if the same 
per cent of dividends were deducted from the claims 


86 American Surety Co. vs. Mills et al. 


of the different parties and then the pro-rate share 
determined, it would be the same and would in no 
way change the pro-rate share. 

We shall not pursue the argument further on this 
question of deducting dividends as appellant in its 
brief has simply referred to the matter without pre- 
senting any argument thereon. 


We believe that if this Court comes to the conclu- 
sion that it must determine whether or not the judg- 
ment of Mills et al. is conclusive against Leonard 
and Dithmer et al., that then we have herein shown 
that said judgment is conclusive and Mills et al. 
should be allowed to collect its pro-rate share without 
waiting years for the determination of the actions 
now pending, and that therefore the judgment of the 
lower court should be sustained. 

Respectfully submitted, 
SULLIVAN & SULLIVAN, 
Solicitors for Appellees, 
Residence: Boise, Idaho. 


